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INTRODUCTION  

 As the States set forth in their Principal Brief, the district court correctly 

determined that Defendants unlawfully diverted funds to construct border barriers 

in California and New Mexico. The States’ cross-appeal focuses on the errors in 

Defendants’ arguments against injunctive relief and shows that the States are also 

entitled to a permanent injunction based on Defendants’ unlawful diversion of 

funds.  

 First, unless Defendants are enjoined from taking further steps towards 

constructing El Centro Project 1 and El Paso Project 1, California and New Mexico 

will suffer two distinct forms of irreparable harm: injury to their sovereign interests 

in enforcing their environmental laws—an injury that is unique to the States—and 

environmental injuries to their public health, natural resources, and wildlife.1 

Moreover, the requested relief is narrowly tailored to address these harms. 

Second, Defendants will not suffer any counterbalancing harm from a 

permanent injunction. Indeed, Defendants cannot suffer harm from an injunction 

that ends an unlawful practice—here, their diversion and use of funds that 

Congress appropriated for other purposes.  

                                           
1 Given the Supreme Court’s stay of the injunction the district court issued in the 
Sierra Club matter, the States are no longer protected from these harms. The 
district court denied the States’ request for injunctive relief based in part on that 
injunction. See ER 78. 
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Third, the public interest—and, thus, the balance of harms as well—supports 

granting the States injunctive relief. Because an injunction will prevent Defendants 

from violating core constitutional principles and upsetting the separation of 

powers, the public interest is served by enjoining Defendants’ violations. The 

public interest is also served by protecting the States’ sovereign and environmental 

interests.  

Although Defendants invoke the uncontested public interest in drug 

interdiction, they have not shown that the proposed injunction poses any 

meaningful threat to that interest. Defendants fail to point to any evidence 

connecting the statistics provided to this Court—which address the volume of 

drugs seized across nearly the entire southwestern United States—to drug 

smuggling between ports of entry. Still less do these statistics inform whether these 

drugs were smuggled across the border in the specific locations of El Centro 

Project 1 and El Paso Project 1. Consequently, both the public interest and the 

balance of harms strongly support the proposed injunction. 

This Court should therefore reverse the district court’s denial of an injunction 

in favor of the Plaintiff States and remand to the district court with instructions to 

grant an injunction prohibiting Defendants from taking any additional actions to 

construct border barriers in El Paso Project 1 and El Centro Project 1 using the 

improperly diverted funds at issue.  
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ARGUMENT 

I. THE STATES’ CROSS-APPEAL PRESENTS DISTINCT LEGAL ISSUES FROM 

THE SIERRA CLUB CASE 

Defendants’ arguments against the States’ cross-appeal rest on the incorrect 

premise that the Supreme Court’s preliminary decision staying the injunction 

granted to the Sierra Club plaintiffs “would apply equally to any injunction in the 

States’ favor,” and that “[t]he States are no different than the organizations with 

respect to the zone of interests or the merits.” Defs.’ Response Br. 50-51.2 To be 

sure, the Sierra Club plaintiffs also allege environmental harms, and satisfy the 

zone of interests test for many of the same reasons that the States do. See States’ 

Principal Br. 30-36. But the States have additional harms unique to them and the 

States’ claims fall within the zone of interests for another reason: Defendants’ 

                                           
2 To support this view, Defendants contend that Clarke v. Sec. Indus. Ass’n, 479 
U.S. 388 (1987), “does not support finding the zone of interests satisfied in a suit 
seeking to enforce one statutory provision merely because plaintiffs may fall 
within the zone of interests of a different statute.” Defs.’ Response Br. 9 n.2; cf. 
States’ Principal Br. 34-36. But Clarke explicitly states that the federal courts “are 
not limited to considering the statute under which [the parties] sued, but may 
consider any provision that helps [them] to understand Congress’ overall 
purposes.” Clarke, 479 U.S. at 401; States’ Principal Br. 34. Defendants also 
wrongly suggest that the Supreme Court has taken a narrow view of the zone of 
interests test, citing Bennett v. Spear, 520 U.S. 154, 175-76 (1997). Defs.’Response 
Br. 9. To the contrary, Bennett takes an expansive view of the zone of interests test, 
rejecting the Court of Appeals’ ruling that the plaintiffs there failed to meet the test 
because they were “neither directly regulated by the ESA nor [sought] to vindicate 
its overarching purpose of species preservation.” Bennett, 520 U.S. at 175; see 
States’ Principal Br. 45 n.12.  
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unlawful funding diversions will harm the States’ sovereign interests. See id. at 30-

36, 45-49. These interests include the States’ ability to enforce their duly enacted 

state environmental laws to protect their natural resources, wildlife, and public 

health. See id. at 49-60. Congress has decreed that these laws generally apply to the 

kinds of federal construction projects that Defendants are undertaking. See id. at 

51-54; Section II.A.2., infra. But Defendants’ diversion renders the States’ laws 

ineffective—separate and qualitatively different harms from the harms suffered by 

the Sierra Club plaintiffs. 

The States were not a party to the Sierra Club proceedings, so their sovereign 

interests were not addressed by the Supreme Court. But they are squarely within 

the relevant zone of interests. Although Congress—through IIRIRA—generally 

allows DHS to waive state environmental laws for border barrier construction, 

there is no indication that Congress intended to limit states’ ability to challenge 

unlawful actions that include such waivers. Defendants have certainly not provided 

the required “clear and convincing evidence” of congressional intent that would be 

required to bar this suit. Bowen v. Mich. Acad. of Family Physicians, 476 U.S. 667, 

671 (1986).  

 

 

Case: 19-16300, 09/13/2019, ID: 11431386, DktEntry: 86, Page 9 of 31



 

5 

II. DEFENDANTS’ UNLAWFUL DIVERSION OF FUNDS AND CONSTRUCTION 

OF BORDER BARRIERS IN CALIFORNIA AND NEW MEXICO 

IRREPARABLY HARM THOSE STATES  

Each of the distinct forms of injury—sovereign and environmental—to the 

States from Defendants’ actions establishes irreparable harm, even standing alone, 

and entitles the States to an injunction. 

A. The States’ Sovereign Interests in Enforcing Their Laws Are 
Harmed Due to Defendants’ Unlawful Actions 

Defendants themselves assert that “there is ‘irreparable harm’ whenever a 

government cannot enforce its own laws.” Defs.’ Op. Br. 50 (citing Maryland v. 

King, 567 U.S. 1301, 1301 (2012) (Roberts, C.J., in chambers)). Defendants also 

acknowledge that their diversion of funds will result in construction exempt from 

the ordinarily applicable requirements of California and New Mexico’s 

environmental laws. See Defs.’ Response Br. 44-46, States’ Principal Br. 50-58. 

Defendants’ attempts to disguise the inevitable consequence of their actions—that 

their unlawful diversion causes the States irreparable harm—are unconvincing.  

1. The States’ Sovereign Injuries Are Caused by Defendants’ 
Unlawful Diversion of Funds  

 Defendants assert, without explanation or citation to legal authority, that harm 

to the States’ sovereign interests is irrelevant because it is “traceable” to the 

IIRIRA waivers (which the States do not challenge on appeal) as opposed to the 

challenged diversion of funding. Defs.’ Response Br. 52. That is incorrect.  
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The IIRIRA waivers are meant to “ensure expeditious construction of 

[border] barriers,” Defs.’ Response Br. 45 (quoting IIRIRA § 102(c)(1)). Here, 

Defendants can only effectuate those waivers as a practical matter if they possess 

the funds to carry out the planned construction. Thus, Defendants’ diversion of 

funds, issuance of IIRIRA waivers, and construction of border barriers comprise a 

unitary action to that end. See SER 1370 (DHS’s request to DoD for assistance 

under Section 284 “[t]o support DHS’s action under Section 102 of IIRIRA”), SER 

1234 (DoD stating that border wall projects “would be constructed pursuant to 

section 284 with money transferred pursuant under [sic] section 8005”).3  

                                           
3 Defendants’ current arguments on this point represent a marked departure from 
their position in the district court, where they argued that the IIRIRA waiver, 
Section 284 construction, and Section 8005 funding diversion were intertwined. 
Defendants repeatedly connected the IIRIRA waiver to their Section 284 
construction, stating that “DHS determined, under § 102 of IIRIRA, that additional 
border infrastructure construction was necessary and requested that DoD use its 
authority pursuant to § 284 to assist with constructing border barriers.” Further 
Supplemental Excerpt of Record (“FSER”) 1015; see also FSER 1008 
(Defendants’ counsel arguing that the “request [for] assistance from the 
Department of Defense under Section 284” would constitute an “action” that DHS 
could use to invoke its IIRIRA waiver authority). And Defendants also repeatedly 
joined their actions under Section 284 with their actions under Section 8005, 
arguing that DHS’s Section 284 request was “‘based on unforeseen military 
requirements’ for purposes of § 8005” and that “DoD’s effort to build barriers in 
New Mexico [under Section 284] easily satisfies the ‘military requirement’ prong 
of § 8005.” FSER 1010-11; see also FSER 1006 (citing “284 request” as item that 
was “unforeseen” for Section 8005 purposes). In short, when it suited their 
purposes, Defendants themselves linked the IIRIRA waiver to the Section 8005 
diversion; they cannot now plausibly argue that the direct consequences of the 
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Because they are components of a single action that caused the States’ harm, 

the IIRIRA waiver and funds diversion are not properly viewed as separate links in 

a causal chain leading to that harm. But even accepting Defendants’ “causal chain” 

framework, the States’ sovereign harms here are “fairly traceable” to DoD’s 

unlawful transfer of funds. The disputed transfer is a part of the causal chain 

resulting in the States’ irreparable harm, and the States “need not show that” the 

diversion of funding is “the very last step in the chain of causation.” Ass’n of Pub. 

Agency Customers v. Bonneville Power Admin., 733 F.3d 939, 953 (9th Cir. 2013) 

(quoting Bennett, 520 U.S. at 169). Defendants are only able to engage in the 

activities that would otherwise violate state-law standards because they both 

diverted the funds to build such barriers and waived state law. If Defendants had 

not diverted the funds to build the border barriers, construction could not proceed.  

2. Congress Has Directed the Federal Government to 
Comply with the States’ Environmental Laws 

Defendants suggest that, because of the Supremacy Clause, “[t]here is reason 

to doubt” that the States could enforce their laws “against federal construction 

activities on federal lands.” Defs.’ Response Br. 52 n.8 (citing Columbia Basin 

Land Prot. Ass’n v. Schlesinger, 643 F.2d 585, 603-04 (9th Cir. 1981)). But 

Defendants’ actions could only be justified under the Supremacy Clause if they 

                                           
IIRIRA waiver are “not fairly traceable” to, or are overly “attenuated” from, their 
diversion of funds. Defs.’Response Br. 52. 
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were lawful and constitutional, which they are not. Thus, if this Court concludes 

that Defendants’ actions are unlawful, unconstitutional, or both, California and 

New Mexico are entitled to injunctive relief to prevent the irreparable harm that 

would befall their sovereign and environmental interests. Such relief would 

maintain the proper structural balance that our Constitution demands. See Clinton 

v. City of New York, 524 U.S. 417, 450 (1998) (Kennedy, J., concurring) (“[W]hen 

the people delegate some degree of control to a remote central authority, one 

branch of government ought not possess the power to shape their destiny without a 

sufficient check from the other two.”).  

Further, Defendants admit that federal agencies are subject to state regulation 

if “Congress directs” as such. Defs.’ Response Br. 52 n.8. Here, Congress has done 

exactly that by directing federal agencies to comply with state water- and air-

quality-protection laws for projects like Defendants’ border barrier construction. 

See States’ Principal Br. 51-55. The Columbia case cited by Defendants does not 

suggest otherwise. There, the court recognized that federal agencies must comply 

with state standards when Congress makes “a ‘clear and unambiguous’ 

congressional statement to that effect.” Columbia, 643 F.2d at 603 (internal 

quotation marks omitted). Congress has made its intent clear here with express 

language in the Clean Water Act and Clean Air Act, obligating federal agencies to 

comply with state water and air quality standards. See 33 U.S.C. § 1323(a) 
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(requiring federal entities to comply with state water pollution control 

requirements); 42 U.S.C. § 7506(c)(1) (forbidding federal entities from violating 

state implementation plans for achieving air quality standards).4  

Under Section 313 of the Clean Water Act: 

Each department, agency, or instrumentality of . . . the Federal 
government . . . shall be subject to, and comply with, all Federal, State, 
interstate, and local requirements, administrative authority, and process 
and sanctions respecting the control and abatement of water pollution 
in the same manner, and to the same extent as any nongovernmental 
entity . . . .  
 

33 U.S.C. § 1323(a) (emphases added). Similarly, under Section 176 of the Clean 

Air Act, “[n]o department, agency, or instrumentality of the Federal Government 

shall . . . engage in . . . any activity which does not conform to a [state] 

                                           
4 Defendants’ reliance on Columbia is also misplaced because the two cases relied 
upon in its analysis, Hancock v. Train, 426 U.S. 167 (1976), and Environmental 
Protection Agency v. California ex rel. State Water Resources Control Board, 426 
U.S. 200 (1976) (EPA), were subsequently superseded by congressional action. 
Hancock and EPA held, based on the statutory language in effect at that time, that 
federal agencies were not required to apply for and receive permits from states, but 
were only obligated to meet the states’ substantive standards for air and water 
quality. Columbia, 643 F.2d at 603-04. Afterwards, however, Congress amended 
the Clean Air Act and the Clean Water Act to clarify that state substantive laws 
and permitting requirements aimed at protecting air and water quality apply to 
federal entities. See United States v. Puerto Rico, 721 F.2d 832, 834-35 (1st Cir. 
1983) (noting Congress amended the Clean Water Act in response to the Court’s 
EPA decision and “[t]he net effect . . . was to reverse legislatively the Court’s 
ruling”); United States v. Pa. Envt’l Hearing Bd., 584 F.2d 1273, 1280 n.22 (3rd 
Cir. 1978) (noting that Hancock and EPA were superseded by statute). 
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implementation plan” for meeting air quality standards. 42 U.S.C. §§ 7506(c), 

7410; see also 40 C.F.R. § 93.150(a). 

 Due to these obligations, U.S. Border Patrol officials have previously sought 

certification from the State of California for federal construction projects near the 

border, including within the footprint of El Centro Project 1. SER 1094-96, 1145-

55; see also 33 U.S.C. § 1341(a) (state water quality certification, including water-

pollution-mitigation measures, required as part of federal permit). That 

longstanding practice undercuts Defendants’ newfound suggestion that application 

of California’s water quality laws might be unconstitutional under the Supremacy 

Clause.  

Defendants also fail to address the States’ sovereign harms related to their 

wildlife protection laws. Compare States’ Principal Br. 51, 54-56 with Defs.’ 

Response Br. 51-52. The federal government has previously recognized the 

importance of the States’ species-protection laws, and of the rare species such as 

the flat-tailed horned lizard and Mexican Wolf—protected, respectively, under 

California and New Mexico state law. For instance, the federal government entered 

into an agreement (entitled the “Rangewide Management Plan”) with, inter alia, 

California state agencies to protect the habitat of the lizard, a species of special 

concern under California law. SER 1086-87, 1167-68, 1173-89. The Plan includes 

nine federal agencies or entities (including military bases operated by DoD) as 
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signatories. SER 1168-69. The federal government—recognizing the protections 

for this species under California law—withdrew the species’ proposed listing as 

threatened under the federal Endangered Species Act, and later withdrew its 

proposed listing “based in part on [habitat] protections offered by [the] Rangewide 

Management Strategy.” SER 1168.  

B. Defendants’ Unlawful Diversion of Funds and Construction 
Cause the States Significant Environmental Harm  

The States have also shown that Defendants’ diversion of funds toward 

barrier construction will cause the States environmental harm, presenting another 

reason why injunctive relief is appropriate. See States’ Principal Br. 58-60.  

As the States demonstrated in their principal brief, Defendants are 

constructing the border barriers in sensitive desert environments, which will be 

irreparably harmed by construction of 16- to 30-foot-tall steel-bollard walls with 

stadium lighting. See id. at 59. Notably absent from Defendants’ response is any 

attempt to dispute either the sensitivity of the environments in question or the 

impact that the construction will have on them. See Defs.’ Response Br. 52-54. 

Instead, Defendants raise a variety of arguments for why those harms are not 

legally sufficient here. 

Defendants assert that “species- or population-level harm” is required to 

demonstrate irreparable harm to wildlife. Id. at 53. This Court, however, has 

explicitly and repeatedly rejected that approach. See Nat’l Wildlife Fed’n v. 
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Burlington N. R.R., 23 F.3d 1508, 1512 n.8 (9th Cir. 1994) (“[w]e are not saying 

that a threat of extinction to the species is required before an injunction may 

issue”); Nat’l Wildlife Fed’n v. Nat’l Marine Fisheries Serv., 886 F.3d 803, 818-19 

(9th Cir. 2018) (holding “extinction-level threat” not required to show irreparable 

harm to protected species); see also Simula, Inc. v. Autoliv, Inc., 175 F.3d 716, 725 

(9th Cir. 1999) (injunction may be granted when plaintiff demonstrates “a 

significant threat of irreparable injury, irrespective of the magnitude of the 

injury”).  

Defendants also argue that the States’ allegations of harms to wildlife, 

including the flat-tailed horned lizard, are “speculative.” Defs.’ Response Br. 53. 

However, the uncontroverted evidence is that the border barrier “will greatly 

increase the predation rate of lizards adjacent to the wall.” SER 1087 (emphasis 

added). In any event, as this Court has held, the harm to protected species need not 

be “shown with certainty.” Burlington N. R.R., 23 F.3d at 1512. Rather, the States 

are required to show only that “the deaths of members of a protected species . . . 

are sufficiently likely.” Id. The States’ evidence of the likelihood of harm—

including death—to protected species is more than sufficient under this Court’s 

precedents. See SER 1079-88, 1102-35. 

Defendants also dismiss the States’ alleged environmental harms based in 

part on the voluntary mitigation measures that they have stated might be utilized 

Case: 19-16300, 09/13/2019, ID: 11431386, DktEntry: 86, Page 17 of 31



 

13 

here. Defs.’ Response Br. 53-54; States’ Principal Br. 59-60. But under this 

Court’s precedent, such speculative measures are insufficient to rebut the States’ 

showing of irreparable harm to protected species. See Nat’l Wildlife Fed’n v. Nat’l 

Marine Fisheries Serv., 524 F.3d 917, 935-36 (9th Cir. 2008) (rejecting mitigation 

measures as inadequate for protecting endangered fish species where there were no 

“specific and binding plans” requiring their implementation).  

Moreover, even if these mitigation measures could prevent some of the harm 

that the States have demonstrated will likely occur, and even if Defendants do not 

unilaterally decide to abandon them, they will not prevent all of the harm to 

wildlife from the border barriers. See States’ Principal Br. 59-60. For the flat-tailed 

horned lizard, for example, Defendants point to measures such as including holes 

in the border fencing “to allow for migration of smaller species.” ER 260. But even 

if Defendants were to undertake such measures (and they make no commitment to 

do so), that particular mitigation measure would not reduce the increased predation 

risk to lizards from birds of prey that would have a 30-foot border barrier on which 

to perch, allowing them to more easily hunt lizards. SER 1070, 1087, 1117. And 

while Defendants mention (without promising) other mitigation measures they 

could conceivably undertake, see SER 1070-71, they do not—and cannot—dispute 

that those measures would fail to adequately mitigate relevant harms even if 

Defendants decide to undertake these measures. See States’ Principal Br. 58-60. 

Case: 19-16300, 09/13/2019, ID: 11431386, DktEntry: 86, Page 18 of 31



 

14 

C. Unlike the Injunction in Winter, the States’ Requested 
Injunction Is Tailored to the Harms from Defendants’ 
Unlawful Actions 

Defendants argue against an injunction by analogizing their unconstitutional 

and unlawful transfer of funds under Section 8005 here to the alleged procedural 

violations in Winter v. Natural Resources Defense Council, Inc., 555 U.S. 7 

(2008). Defs.’ Response Br. 49-50. The argument and analogy to Winter, however, 

fall flat. 

The Winter plaintiffs had received a fleet-wide injunction against the Navy’s 

sonar training based on the Navy’s failure to prepare an environmental impact 

statement under the National Environmental Policy Act (NEPA). The Supreme 

Court, however, reasoned that the plaintiffs’ prevailing on the NEPA claim did not 

“mandate particular results,” but instead “impose[d] only procedural requirements” 

of that statute. 555 U.S. at 23. Success on the plaintiffs’ NEPA claim did not 

necessarily mean that the enjoined activity would have been substantively 

improper if the procedural requirements had been satisfied. Thus, there was a 

disconnect between the plaintiffs’ “ultimate legal claim . . . for the Navy to prepare 

an EIS” under NEPA and the broad injunction sought by plaintiffs, which would 

have required the Navy to cease all sonar training of its submarine fleet. Id. at 32-

33. The Court accordingly held that the relief requested by the plaintiffs was 

insufficiently tailored to the harm suffered. Id. at 33; see also Hills v. Gautreaux, 
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425 U.S. 284, 294 (1976) (holding that courts must “tailor ‘the scope of the 

remedy’ to fit ‘the nature and extent of the constitutional violation.’”) (quoting 

Milliken v. Bradley, 418 U.S. 717, 744 (1974)).   

There is no such disconnect here. Unlike in Winter, Defendants have not 

committed only a procedural violation; rather, the States allege that the executive 

branch’s diversion of funding from its congressionally specified purposes is 

substantively unlawful. ER 443-47. And the States seek to enjoin the use of those 

unlawfully diverted funds. Thus, the injunction sought by the States is precisely 

tailored to remedy these actions and provide relief from the environmental and 

sovereignty-related harms that would result.  

III. DEFENDANTS SUFFER NO HARM FROM AN INJUNCTION AGAINST THEIR 

UNLAWFUL ACTIONS 

There is no cognizable harm to the federal government from the requested 

injunction because the federal government “cannot suffer harm from an injunction 

that merely ends an unlawful practice.” Rodriguez v. Robbins, 715 F.3d 1127, 1145 

(9th Cir. 2013); see also Salinger v. Colting, 607 F.3d 68, 81 (2nd Cir. 2010) 

(explaining that when conducting the balancing analysis “the relevant harm is the 

harm that . . . occurs to the parties’ legal interests”) (emphasis added). In 

Rodriguez, this Court evaluated the propriety of a preliminary injunction against 

the federal government’s extended detention of undocumented immigrants. 715 

F.3d at 1131. In upholding the lower court’s preliminary injunction, Rodriguez 
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explained that the government would not be harmed by an injunction prohibiting 

the government from exercising its detention authority in an unconstitutional 

manner, even though the statutes at issue—allowing mandatory detention of certain 

classes of illegal immigrants—were “not constitutionally impermissible per se.” Id. 

at 1137-38, 1142, 1445.  

Similarly, here, it is of no import that the district court did not hold that DoD 

could never invoke Section 284 to support border barrier construction like that at 

issue in this case. Defs.’ Response Br. 49. As in Rodriguez, what matters is that the 

specific exercise of agency action here violated an applicable legal requirement. In 

this case, Defendants could not lawfully invoke their authority under Section 284 

to use these funds because they lacked an appropriation allowing them to do so. 

States’ Principal Br. 20-25, 39-43; see Office of Pers. Mgmt v. Richmond, 496 U.S. 

414, 424 (1990) (Appropriations Clause requires that money paid out from the 

Treasury be “appropriated by an act of Congress”); Nevada v. Dept. of Energy, 400 

F.3d 9, 13 (D.C. Cir. 2005) (there must be “not just a command to make grants, but 

an appropriation of . . . money that [the agency] may use for that [particular] 

purpose”). Because Defendants cannot identify an appropriation from Congress 

that they can lawfully and constitutionally rely upon, their actions are unlawful. 

States’ Principal Br. 13-25. This Court therefore should not consider any alleged 

harms suffered by Defendants in evaluating whether an injunction is appropriate.  
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IV. THE BALANCE OF HARDSHIPS AND THE PUBLIC INTEREST SUPPORT 

GRANTING THE STATES A PERMANENT INJUNCTION  

Both the balance of hardships and the public interest also weigh strongly in 

favor of injunctive relief. As shown above, Defendants’ unlawful and 

unconstitutional diversion of funds irreparably harms the States’ sovereign 

interests, see Section II.A., supra, and causes irreparable environmental harm to 

the States’ natural resources, wildlife, and public health, see Section II.B., supra; 

on the other side of the ledger, an injunction against the use of these funds would 

cause no cognizable harm to Defendants. Moreover, even if Defendants’ alleged 

harms could be considered, the balance still weighs heavily in the States’ favor 

because the public interest strongly supports protecting the sovereign interests of 

the States, avoiding harm to the environment, and preventing Defendants from 

violating the Constitution and upsetting the constitutional separation of powers.  

There is a strong public interest in protecting the Constitution’s structural 

allocation of power. By unlawfully interfering with the States’ ability to implement 

their duly enacted laws, Defendants impermissibly encroach on state sovereignty at 

the expense both of the States and individual liberty. See Bond v. United States, 

564 U.S. 211, 221-22 (2011) (“The allocation of powers in our federal system 

preserves the integrity, dignity, and residual sovereignty of the States [and] 

protects the liberty of the individual from arbitrary power. When government acts 

in excess of its lawful powers, that liberty is at stake”). There is also an 
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indisputable (and unchallenged) public interest in preserving the environment. See 

States’ Principal Br. 62-63. And, as the motions panel recognized, “[t]he public 

interest in ensuring protection of [the] separation of powers is foundational and 

requires little elaboration.” Stay Op. 74.  

Defendants invoke the public’s interest in combatting drug smuggling, but 

they provide no meaningful evidence that the requested injunction would impede 

this interest.5 Undisputed evidence in the record demonstrates that most seized 

drugs are detected at official ports of entry, or alternatively, at interior checkpoints. 

See States’ Principal Br. 63-65. Moreover, as the States’ Principal Brief explained, 

see id., while Defendants point to statistics concerning drug seizures, those 

statistics do not show “the volume of drug smuggling that occurs between ports of 

entry.” Defs.’Op. Br. 9. Instead, they reflect the volume of drugs seized within 

Border Patrol “sectors” comprising nearly all of the Southwestern United States. 

States’ Principal Br. 64-65. Thus, Defendants’ evidence does not support their 

claims that this volume of drugs is smuggled into the United States outside of 

                                           
5 Defendants also reiterate that this Court should consider the financial harms that 
Defendants assert they would incur from cancelling contracts entered into for 
border construction. Defs.’Response Br. 49. However, as the States explained 
previously, the motions panel previously considered these interests but 
appropriately gave them little weight under these circumstances. States’ Principal 
Br. 62. 
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official ports of entry; much less does it prove the volume smuggled through the 

specific areas where the proposed projects are located. Id.6  

Pointing to the general interest in drug interdiction, Defendants assert that the 

shortcomings in their evidence do not “diminish[] the importance of impeding drug 

smuggling.” Defs.’ Response Br. 48. While that is true, it is beside the point. This 

Court’s task is not only to evaluate the legitimacy of the interests asserted by 

Defendants, but also to evaluate the evidence that this legitimate interest would be 

harmed by the requested injunction. See Hernandez v. Sessions, 872 F.3d 976, 996 

(9th Cir. 2017) (noting that the balancing of harms test requires consideration only 

of “consequences that are . . . supported by evidence”) (punctuation omitted). 

Defendants have failed to show any significant risk of such harm.7 

                                           
6 Indeed, this evidence does not even show how much of Defendants’ cited volume 
of drugs was smuggled across the southwestern land border at all (as opposed to 
being cultivated or manufactured domestically, or arriving in the United States 
through other means such as by mail or boat). 
7 Defendants’ reliance on In re Border Infrastructure Environmental Litigation, 
915 F.3d 1213 (9th Cir. 2019), is misplaced. The court in that case did not engage 
in any balancing of harms, but instead addressed only whether certain waivers 
were authorized by the IIRIRA statute, id. at 1225, an issue not presented here. The 
Border Infrastructure plaintiffs argued that the waivers did not satisfy IIRIRA’s 
requirement that they be issued in “areas of high illegal entry” because the areas 
were not “comparably ‘high’ when measured against other sectors.” Id. at 1224 
(emphasis in original). The court rejected that argument, noting that the existence 
of areas with “higher illegal entry says nothing about whether the [challenged 
areas] are ‘areas of high illegal entry.’” Id. (emphasis in original). The court 
similarly noted that the challenged areas were within the top 35% of border sectors 
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Nor, contrary to Defendants’ assertion, see Defs.’ Response Br. 47-49, does 

Winter help them here. In Winter, plaintiffs sought to enjoin the Navy from 

conducting naval exercises required for submarines to be “certified for 

deployment.” 555 U.S. at 14. Such an injunction would have crippled the Navy’s 

ability to engage in antisubmarine warfare—“the Pacific Fleet’s top war-fighting 

priority”—without any evidence that the Navy’s decades-old training program had 

caused ill effects. Id. at 12, 14; see id. at 33 (noting that the Navy had been 

conducting the challenged sonar training exercises “for 40 years with no 

documented episode of harm”). Moreover, the Navy provided specific evidence 

that the precise activity that plaintiffs sought to enjoin advanced the Navy’s 

asserted national security interests. Id. at 24 (noting ample evidence of “the need 

for extensive sonar training to counter” the “threat posed by enemy submarines”). 

This case is easily distinguishable: in contrast to the evidence presented in Winter, 

the evidence provided by Defendants here fails to establish how the border barriers 

they propose will advance Defendants’ interest in drug interdiction (an interest the 

States do not question). States’ Principal Br. 63-65.  

                                           
with respect to undocumented immigrants apprehended. Id. Importantly, because 
the court there did not need to balance the hardships, it made no attempt to 
evaluate or weigh what harms would be suffered by plaintiffs—it simply addressed 
whether a statutory term was satisfied.  
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In addition, the procedural failure of the Winter defendants to prepare an EIS 

bears no resemblance to Defendants’ flouting of the fundamental structure of the 

Constitution in this case. Winter did not involve any constitutional violation, much 

less the violation of separation of powers effected by Defendants’ disregard for 

Congress’s power of the purse here. It is “the exclusive province of the Congress 

not only to formulate legislative policies and mandate programs and projects, but 

also to establish their relative priority for the Nation.” TVA v. Hill, 437 U.S. 153, 

194 (1978). The Appropriations Clause empowers Congress, not the executive 

branch, to direct these priorities by “assur[ing] that public funds will be spent 

according to the letter of the difficult judgments reached by the Congress as to the 

common good, and not according to the individual favor of Government agents.” 

Richmond, 496 U.S. at 428. As the motions panel recognized, because “Congress 

did not appropriate money to build the border barriers Defendants seek to build 

here[,] Congress presumably decided such construction at this time was not in the 

public interest.” Stay Op. 74-75. As a consequence, the public interest weighs 

heavily in favor of barring such construction and, even more fundamentally, 

requiring the Executive Branch to abide by the Constitution’s assignment of the 

power of the purse to Congress. 
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CONCLUSION 

The trial court erred in declining to grant the States injunctive relief after 

correctly determining that Defendants’ diversion of funds to construct El Centro 

Project 1 and El Paso Project 1 was unlawful. For the reasons outlined above and 

in the States’ Principal Brief, California and New Mexico are entitled to injunctive 

relief. Therefore, this Court should: (1) reverse the district court’s denial of an 

injunction to the States; and (2) remand the case to the district court with 

instructions to issue an injunction prohibiting Defendants from taking any action to 

construct a border barrier in the areas Defendants have identified as El Paso Project 

1 and El Centro Project 1 using funds reprogrammed by the Department of 

Defense under Sections 8005 and 9002 of the FY 2019 Department of Defense 

Appropriations Act, Pub. L. No. 115-245, §§ 8005, 9002, 132 Stat. 2981, 2999, 

3042 (2018). 
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STATEMENT OF RELATED CASES 

The States are not aware of any related cases, as defined by Ninth Circuit 

Rule 28-2.6, that are currently pending in this Court and are not already 

consolidated here. 
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