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Amy D. Cubbage, ACLU OF KENTUCKY, Louisville, Ken

_________________

_________________

GRIFFIN, Circuit Judge.

Under the “American Rule,” parties typically pay their own attorney’s fees.  Congress 

who oversaw marriage licensing for Rowan County, Kentucky, wouldn’t issue them.  So they 

chose not to pursue the lawsuit any further.  But they did pursue attorney’s fees, which the 

didn’t win and thus can’t recover attorney’s fees.  They also dispute who must pay the fee award.  

And Davis’s successor challenges the amount of the award.  We reject all the issues the partie
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hands.  

didn’t discriminate against same

—

—sought marriage licenses from the Clerk’s Office, 

couldn’t get them.  

rt to stay the injunction, but she didn’t prevail.  

n and to expand the injunction’s 

both.  And after Davis’s deputy clerks told the court they would issue marriage licenses, the 

if she would agree not to interfere with her deputy clerks’ 

compliance with the injunction, she wouldn’t be sent to jail.  Davis chose jail.  

plaintiffs’ successes, the district court lifted the contempt sanction and released Davis from 

y issued 
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Commissioner of Kentucky’s Department of Libraries and Archives, Wayne Onskt (“Kentucky 

Officials”).  She opposed same —

issued had her name on them, and she felt that her name’s appearance was the equivalent of her 

—

In response to Davis’s lawsuit, Governor Matthew Bevin, who had succeeded Beshear, 

icense that didn’t contain the names of 

clerks weren’t required to sign marriage licenses.  

, 667 F. App’x 537, 538 (6th Cir. 

district court followed our instructions and also dismissed plaintiffs’ damages claims sua sponte.  

attorney’s fees under 42 U.S.C. § 1988.  The d

imposed liability on the Commonwealth, not the Clerk’s Office or Rowan County.  That 

prompted the Kentucky Officials, who hadn’t responded to plaintiffs’ motion for fees, to ask the 

nd its ruling to assess fees against the Clerk’s Office.  The district court 
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The common law contains no right to attorney’s fees for the winning party to a lawsuit.  

, 614 F.3d 591, 596 (6th 

“American Rule,” each party pays his, her, or its own fees unless a statute explicitly provides 

Buckhannon Bd. & Care Home v. W. Va. Dep’t of Health and Human Res.

reasonable attorney’s fee . . . . 

Whether plaintiffs may obtain attorney’s fees, then, hinges on whether they prevailed.  

Caudill and the Kentucky Officials say they didn’t; plaintiffs say they did.  And if they did, 

—

court’s determination of whether a party is a “prevailing party” under § 1988.  Sometimes we’ve 

,

imes we’ve reviewed de novo.  , , 496 

normally controls because one panel can’t overturn another’s decision.  

. 
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.

Court considered whether a party was a “prevailing” one under §

–

’s approach, which means s.  Applying 

he “‘preliminary’ nature of the relief . . . generally counsel[s] against fees in 

the context of preliminary injunctions.” 

–98.  

, the preliminary injunction must have caused it; it can’t stem from Davis’s 

, 

Some examples help make the abstract concrete.  “When protesters seek an injunction to 

—

—

and the end of the parade will moot the case.”  . at 599.  “The same is true of a government 

hearing and obtains a preliminary injunction that irrevocably excludes the report.”  .  “So also 

—

— brings about that result.”  .  

–

Case: 0:15-cv-00044-DLB   Doc #: 230   Filed: 08/23/19   Page: 6 of 13 - Page ID#: 3174



7

Here, what happened doesn’t fit neatly into those examples.  Plaintiffs, unlike the 

referendum enthusiast, didn’t seek 

t’s a distinction without a difference because 

§

—

unpersuasive.  They contend that plaintiffs didn’t prev

doesn’t transform victory into defeat.  Consider the first 

—

Another argument the Kentucky Officials advance rests on the preliminary injunction’s 

fleeting existence.  After the district court vacated the injunction, they argue, Davis could’ve 
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reinstated her policy, so the change plaintiffs secured wasn’t enduring.  But Davis couldn’t have 

ture’s alteration of the marriage

— —

therefore stemmed from the preliminary injunction, not from the legislature’s or Davis’s later 

, 

614 .  The parade’s end moots the 

.  And that’s true regardless of whether the enjoined party (perhaps a local government 

ficials point to the complaint’s broad prayer for 

—

ut everything they sought arose from Davis’s refusal to issue marriage 

—

prevail, then, plaintiffs didn’t need to obtain duplicative relief in every form that they 

ict court put it, “[p]laintiffs did not achieve ‘only a symbolic victory”; “[they] 

won the war.”  They prevailed, and because they prevailed, they’re eligible to recover attorney’s 

1988.  
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So plaintiffs should recover their attorney’s fees.

he or the Clerk’s Office controls?  Not necessarily.  

, when determining who had to pay an attorney’s

§ 1988, the Supreme Court adopted a binary choice:  either “the official, in his official capacity,” 

pays the fees “from funds of his agency or under his control” or “the State or local government” 

to the lawsuit because “suits brought against individual officers for injuncti

practical purposes suits against the State itself.”  .  Thus, ’s binary tells us that liability 

for the fees here could fall to the Rowan County Clerk’s Office, Rowan County, or the 

doesn’t 

.  

—

at 429.  Those six factors are: “(1) the 

State’s potentia

purview of state or local government.”  

, 437 U.S. at 700,
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referential:  it asks about the State’s liability 

—one that doesn’t include the first facto

test shows that Davis acted on Kentucky’s 

Rowan County pays Davis’s salary; the Clerk’s Office pays its own expenses—including Davis’s 

—

factors, to be sure, suggest that Davis acted on the County’s 

99.  

,

, 425 S.W.3d 921, 924 (Ky. Ct. App. 2014); 

—

402.990(6), 522.020–

, 60 Ky. 237 (Ky. 1860).  And Kentucky has “absolute jurisdiction over 

of the institution of marriage.”  , 331 S.W.3d 285, 291 (Ky. Ct. 

§§

§§ 402.100–

§§ 402.080, 402.220, 
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lity on the Clerk’s Office— —

402.100 

(“Each county clerk 

a marriage license.”) (emphasis added); 

§ 402.110 (“In issuing the license the clerk it in its entirety to the licensee.” 

402.080 (2017) (“The license 

her, in which case it may be issued by any county clerk.”) (emphasis added).  Th

cited no authority suggesting that if a county official acting on the State’s behalf fails to do a job 

Davis’s refusal to issue licenses, then, doesn’t mean she acted on behalf of the Clerk’s Office.  

And that means that Caudill, in his official capacity, isn’t liable for the fee award.  

The Kentucky Officials also argue that “special circumstances” warrant not holding the 

, however, acting in good faith isn’t a 

acted on Kentucky’s behalf when issuing and refusing to issue 
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Caudill, alone, also challenges the attorney’s

district court’s ruling for an abuse of discretion, 

To calculate how much an award should be, courts in our Circuit use the “lodestar” 

— —

evaluates the case’s unique aspects to determine whether to adjust the award.  

Ladd v. Sec’y of Treasury, 227 F.3d 343, 349 (6th 

, 46

.  

reasonableness of plaintiffs’ counsel’s billing rates, but the district court 

In response to Davis’s argument that plaintiffs’ failure to obtain more than a preliminary 
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their fees; if not, they couldn’t.  Because a common core of facts—Davis’s refusal to issue 

—

On appeal, Caudill claims as Davis did below that plaintiffs’ failure to obtain more than a 

—

ns, we affirm the district court’s attorney’s
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