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INTRODUCTION 

Since Congress enacted the asylum laws in 1980, the unbroken rule has been 

that mere transit through a third country does not render a person ineligible for 

asylum.  The Rule here upends that principle, forcing people to first apply for and 

be denied asylum in a transit country before being able to seek asylum in the 

United States.  The new transit bar applies no matter the conditions or purpose of 

an asylum seeker’s journey through the third country; whether she practically or 

legally could have sought asylum there; whether she would have been safe there; 

or the degree of danger she would face if removed to her home country.   

The government asks the Court to upset this forty-year status quo even 

before the merits can be heard, but it has not made the showing required for that 

extraordinary relief— particularly since this Court already rejected many of its 

arguments in a binding decision declining to grant a stay of the first asylum ban, a 

stay the Supreme Court likewise refused to grant.  See East Bay Sanctuary 

Covenant v. Trump, 2018 WL 8807133 (9th Cir. 2018); Trump v. East Bay 

Sanctuary Covenant, 139 S.Ct. 782 (2018).  

Indeed, the government makes only a half-hearted attempt to argue that it 

satisfies the harm prongs of the stay standard.  That is understandable given that 

the government unsuccessfully made identical arguments before this Court and the 

Supreme Court in the first asylum ban case.   
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The government’s merits analysis is equally untenable.  Congress 

specifically addressed when a noncitizen can be denied asylum because of 

protections available in a third country, and identified only two specific 

circumstances where that could happen: if she (1) was firmly resettled there with 

permanent rights and other indicia of safety; or (2) is subject to a formal safe-third-

country agreement, which requires that the third country be both willing to receive 

the asylum seeker and able to afford her a safe, fair, and full hearing.  See 8 U.S.C. 

§§ 1158(a)(2)(A), (b)(2)(A)(vi).  Congress thus struck a careful balance between 

protecting vulnerable individuals from harm and sharing the burdens of asylum 

processing with other countries in which safety and fair procedures can be assured.  

But under the government’s reading of the statute, it could simply impose a 

“transit” ban, and there would never be any reason to assess firm resettlement or 

negotiate a formal agreement with the required safeguards.  That cannot be what 

Congress intended.  As this Court stated in the first asylum ban case, the 

government’s real disagreement is not with the courts but with Congress.  Thus, at 

bottom, this case is about “separation of powers.”  East Bay, 2018 WL 8807133, at 

*20.  

The Rule is also arbitrary and capricious.  The administrative record does 

not remotely support the Rule’s premises that Mexico or the countries in Central 

America offer safe and fair asylum processes, and that anyone who chooses not to 
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linger there to seek asylum must not have a legitimate claim or urgent need for 

protection.  And the Rule does not even mention, much less address, the extensive 

evidence in the record that contradicts the Rule’s core justifications.  In fact, the 

government now tries to pivot away from its own administrative record, and claims 

that the only evidence necessary to support this sweeping change is that Mexico 

has signed an international refugee treaty.  But a country can sign the Refugee 

Convention without providing any showing that it offers safety and a fair process; 

indeed, war-torn countries like Somalia have signed.1      

If upheld, the Rule would essentially eliminate asylum at the southern border 

for all but Mexican nationals, putting countless families and children at risk of 

harm.  Plaintiffs have no objection to the government’s request to expedite the 

merits of this appeal.  But with this much at stake, and the status quo having 

remained constant for forty years, the Court should decline to grant the 

extraordinary remedy of a stay pending appeal, as it did in the first asylum ban 

case.  

 

 

                                           
1 The Rule provides a narrow exception for those who pass through a country that 
has not signed an international refugee treaty, a category that includes very few 
countries, such as North Korea.  AR560-86.  Its other narrow exception is for those 
who are trafficked.  84 Fed. Reg. 33,835.   
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ARGUMENT 

I. THE GOVERNMENT HAS NOT SHOWN LIKELIHOOD OF 
SUCCESS. 

 
A. The Rule Violates the INA.  

 
Congress has long been aware that most asylum seekers must pass through 

other countries before they find a safe place to apply for asylum.  Congress thus 

specifically addressed when asylum can be denied based on the possible protection 

available in a third country: if the noncitizen was firmly resettled in a transit 

country or subject to a safe-third-country agreement.  See 8 U.S.C. 

§§ 1158(a)(2)(A), (b)(2)(A)(vi).  Recognizing the many barriers to protection in 

other countries, Congress required an assessment of whether the asylum seeker 

would be safe in the third country and have access to an adequate asylum system.  

Congress also provided that noncitizens may apply for asylum “whether or not at a 

designated port of arrival.”  Id. § 1158(a)(1).  Except for Mexicans, all asylum 

seekers entering the United States at or between ports of entry along the southern 

land border necessarily transited through at least one other country. 

As the government recognizes, and this Court held in the first asylum ban, 

the new eligibility bar must be “consistent with” Congress’s asylum scheme.  East 
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Bay, 2018 WL 8807133, at *18; 8 U.S.C. § 1158(b)(2)(C).2  But the Rule 

eviscerates Congress’s carefully drawn third-country provisions, and is “unmoored 

from the purposes and concerns of the underlying statutory regime.”  Altera Corp. 

& Subsidiaries v. Comm’r of Internal Revenue, 926 F.3d 1061, 1076 (9th Cir. 

2019); see also Univ. of Tex. v. Nassar, 570 U.S. 338, 353 (2013). 

The government maintains that agency-created limits are “consistent with” 

with § 1158 unless they do something the statute literally forbids.  Mot. 3, 8, 10.  

But that view renders Congress’s “consistent with” requirement meaningless, as an 

agency obviously can never do something Congress has expressly forbidden.  

Indeed, under its view, the government asserts it could replace Congress’s express 

time limits, imposing a six-month deadline for asylum applications, even though 

Congress provided a year.  See 8 U.S.C. § 1158(a)(2)(B); Gov’t Br., CAIR v. 

Trump, No. 1:19-cv-2117 (D.D.C.), ECF 20 at 25 n.6.   

1. Firm Resettlement 
 

Section 1158(b)(2)(A)(vi) provides that a noncitizen is ineligible for asylum 

if she “was firmly resettled in another country prior to arriving in the United 

States.”  When Congress codified this bar in 1996, it incorporated the long-

                                           
2 Congress’s decision to impose the “consistent with” requirement in 
§ 1158(b)(2)(C) was a deliberate one.  The House predecessor did not include that 
language.  Compare H.R. REP. NO. 104-469 at 80 (1996), with H.R. REP. NO. 104-
828 at 164 (1996) (Conf. Rep.).  
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standing term-of-art definition of “firm resettlement.”  See 8 C.F.R. § 208.15 

(1991); Air Wisconsin Airlines Corp. v. Hoeper, 571 U.S. 237, 248 (2014).  That 

definition provides that a noncitizen will not be considered firmly resettled, and so 

will not be categorically barred from asylum, merely for having transited through 

another country.  Asylum remains available where transit “was a necessary 

consequence of his or her flight from persecution,” lasted “only as long as was 

necessary to arrange onward travel,” and the person “did not establish significant 

ties in that country.”  8 C.F.R. § 208.15.  Indeed, for at least half a century, our 

immigration system has not barred asylum based on mere transit, because “many 

refugees make their escape to freedom from persecution in successive stages and 

come to this country only after stops along the way.”  Rosenberg v. Woo, 402 U.S. 

49, 57 n.6 (1971); see Op. 15-18, 22; Stay Op. (Ex. B) 2-3.3   

                                           
3 International law has long reflected this principle.  See, e.g., UNHCR, Note on 
Asylum ¶ 11, U.N. Doc. EC/SCP/12 (Aug. 30, 1979), https://bit.ly/2ZwJ9Zb 
(“[A]sylum should not be refused … solely on the ground that it could be sought 
from another State.”); Mohammed v. Gonzales, 400 F.3d 785, 798 (9th Cir. 2005) 
(“[UNHCR’s] analysis provides significant guidance for issues of refugee law”).  
The day the Rule was announced, UNHCR accordingly stated that the Rule 
“excessively curtails the right to apply for asylum, jeopardizes the right to 
protection from refoulement, … and is not in line with international obligations.”  
UNHCR Deeply Concerned About New U.S. Asylum Restrictions (July 15, 2019), 
https://bit.ly/30XJjsY.  
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The Rule turns Congress’s choice on its head, as it bars asylum precisely 

where the statute preserves asylum: where a noncitizen entered another country as 

a necessary consequence of persecution, stayed only to arrange for onward travel, 

and did not establish significant ties.  The Rule cuts the text “firmly resettled” right 

out of the statute, barring asylum simply because a person “was firmly resettled in 

another country prior to arriving.” 

The Rule also jettisons Congress’s paramount concern for safety and rights 

in the third country.  The firm resettlement provision requires an individualized 

inquiry into whether a noncitizen will be safe and have access to things like 

housing, employment, property rights, and naturalization.  See 8 C.F.R. 

§ 208.15(b); id. § 208.15(b) (1991); id. § 208.14 (1981).  The Rule abandons these 

considerations, barring asylum regardless of an asylum seeker’s safety or rights.  

Op. 22.  It is thus at odds with Congress’s “purposes and concerns,” Altera Corp., 

926 F.3d at 1076, and “inconsisten[t] with the design and structure of the statute as 

a whole,” Nassar, 570 U.S. at 353.   

In addressing the role of transit, Congress previously considered a blanket 

ban, which, similar to the Rule, would have barred asylum for those who transited 

through another country that the Secretary of State identified as providing asylum.  

See H.R. 2182, 104th Cong. (1995), https://bit.ly/337CeYB.  Congress instead 
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chose a different path, enacting the firm resettlement bar and thereby providing 

that mere transit would not bar asylum.  The Rule reverses this deliberate choice. 

In fact, the Rule would render the firm-resettlement provision entirely 

unnecessary.  Instead of undertaking the statute’s individualized inquiry into 

whether a person was firmly resettled in the course of transit, the agencies can 

simply bar asylum if the person passed through another country without securing a 

formal judgment denying protection—firmly resettled or not.  See Torres v. Barr, 

925 F.3d 1360, 1364 (9th Cir. 2019) (Berzon, J., concurring) (rejecting rules that 

render statutory provisions “insignificant” or “ineffective[]”).   

The government does not grapple with these obvious conflicts.  Instead, it 

contends that the Rule has nothing to do with the firm-resettlement provision 

because they concern different groups of people: those who transited through 

another country and did not apply for asylum or wait for a final judgment, and 

those who transited through another country where they had an offer of permanent 

resettlement.  Mot. 11.  But that merely describes the result of who is barred by 

each rule.  Clearly both concern the same group of people: those who passed 

through another country prior to seeking asylum in the United States.  And as to 

that group, the Rule adopts a fundamentally different approach than the one chosen 

by Congress.   

 

Case: 19-16487, 08/05/2019, ID: 11387929, DktEntry: 25-1, Page 10 of 27



 

9 
 

2. Safe Third Country 
 

The Rule is equally inconsistent with the safe-third-country provision.  

Congress provided that asylum can be denied if the United States has a formal 

agreement with a country under which the country agrees to receive the asylum 

seeker and provide safety and “access to a full and fair” asylum procedure.  8 

U.S.C. § 1158(a)(2)(A).  Like the firm-resettlement provision, safety and 

meaningful access to asylum are key.  See Matter of B-R-, 26 I&N Dec. 119, 122 

(BIA 2013) (these provisions “limit an alien’s ability to claim asylum in the United 

States when other safe options are available”) (emphasis added); Op. 22. 

The Rule bypasses these safeguards.  It forces a person to seek asylum 

abroad even if she will be subject to harm there; even if the country’s asylum 

system is corrupt, inaccessible, or insufficiently protective; and even if the country 

has refused to sign the agreement required by § 1158(a)(2)(A).  The Rule is a 

classic end-run around Congress.  See East Bay, 2018 WL 8807133, at *20 

(rejecting agencies’ attempt to “do[] indirectly what the Executive cannot do 

directly”). 

The government strains to avoid this conflict by asserting that the safe-third-

country provision bars asylum applications but does not speak to eligibility.  Mot. 

10.  But this Court has previously rejected the government’s effort to artificially 

separate eligibility from the right to apply for asylum.  East Bay, 2018 WL 
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8807133, at *18 (“The technical differences between applying for and eligibility 

for asylum are of no consequence to a refugee when the bottom line—no 

possibility of asylum—is the same.”). 

The government also notes that the safe-third-country provision can, 

theoretically, apply where a noncitizen “may have no connection with (and may 

have never transited) that country.”  Mot. 10.  But a third-party agreement need not 

apply in that fashion.  See AR525 (U.S.-Canada Agreement requires transit).  In 

any event, that is beside the point.  The salient commonality between the Rule and 

the safe-third-country provision is that both address when asylum can be denied 

because of an asserted ability to apply in another country.  The statute requires a 

formal agreement and specific protections; the Rule does not.  Op. 23 (explaining 

that “[t]he government’s focus … is misplaced” because the key question is 

whether a country is “a safe option”).   

Lastly, the government contends that the Rule “complements” the safe-third-

country provision because both prevent “forum-shopping.”  Mot. 10.  But the Rule 

ignores the specific rules Congress created to determine which fora provide enough 

safety and asylum access to force people to apply there.  Nor is the Rule tailored to 

prevent forum-shopping:  It forecloses asylum no matter why an individual did not 

first seek asylum in another country.   
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3. The Government’s Other Arguments Are Unpersuasive. 
 

The government claims that Plaintiffs are arguing that any noncitizen who 

falls outside the firm-resettlement and safe-third-country bars is entitled to asylum.  

See Mot. 10.  But Plaintiffs’ position is simply that the government cannot erect 

categorical bars inconsistent with the asylum statute, not that all new categorical 

bars are necessarily inconsistent.  That is precisely what the district court held in 

the first asylum ban case when the government argued that Plaintiffs’ position 

would eliminate all regulatory bars.  See East Bay Sanctuary Covenant v. Trump, 

349 F. Supp. 3d 838, 857 n.16 (N.D. Cal. 2018).  

The government also suggests that a transit bar is supported by Matter of 

Pula, 19 I&N Dec. 467 (BIA 1987), which stated that, in certain circumstances, a 

person’s decision not to apply for asylum in a transit country might be one relevant 

factor in determining whether they should ultimately receive asylum at the end of 

the process.  Mot. 9.  But this Court rejected the identical argument in the first East 

Bay case, holding that the ability to consider a factor in particular circumstances as 

one of many discretionary factors does not allow the categorical denial of asylum 

based on that same factor.  East Bay, 2018 WL 8807133, at *18 n.13, 19.  As with 

the first asylum ban, the categorical bar here is foreclosed because Congress has 

“spoken to the precise issue” involved.  Id. at *18 n.3.  And Pula itself explained 

that, even as one factor, transit is only relevant where the transit country provides 

Case: 19-16487, 08/05/2019, ID: 11387929, DktEntry: 25-1, Page 13 of 27



 

12 
 

“orderly refugee procedures,” adequate “living conditions, [and] safety.”  19 I&N 

Dec. at 473-74 (emphasis added); see also Op. 25-26.4    

*  *  * 

In sum, Congress carefully crafted the asylum statute to ensure that, but for 

two narrow exceptions, noncitizens could seek asylum here even if they first 

transited through another country.  The Rule upends that careful scheme.  

Whatever Defendants’ policy disagreements with Congress, they cannot “rewrite 

our immigration laws.”  East Bay, 2018 WL 8807133, at *20; see Air All. Houston 

v. EPA, 906 F.3d 1049, 1061 (D.C. Cir. 2018) (“[A]n agency may not circumvent 

specific statutory limits on its actions by relying on separate, general rulemaking 

authority.”). 

B. The Rule Is Arbitrary and Capricious. 

The Rule also violates the APA’s basic mandate that agencies engage in 

“reasoned decisionmaking.”  Altera Corp., 926 F.3d at 1080.  The district court did 

not “second-guess” any considered agency findings, Mot. 19, but correctly 

                                           
4 In any event, the firm-resettlement statute superseded Pula’s discretionary 
factors.  See Mamouzian v. Ashcroft, 390 F.3d 1129, 1138 (9th Cir. 2004); Op. 18, 
25.  Kalubi v. Ashcroft offers no help to the government for the same reason.  364 
F.3d 1134, 1140 & n.6 (9th Cir. 2004) (explaining that transit “might conceivably 
be part of the totality of circumstances” in an asylum determination, but the 
relevance of transit could be “severely if not completely undermined” by the 
person’s reasons for not seeking protection in the transit country). 
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concluded that the administrative record utterly failed to support the Rule’s core 

premises: that transiting through a third country indicates a “meritless” asylum 

claim, 84 Fed. Reg. 33,831, 33,839, and that the enormous class of people subject 

to the Rule “could have obtained” protection in Mexico or Guatemala, id. at 

33,831.  The Rule does not even acknowledge, much less address, the “mountain 

of evidence” in the record that migrants in those countries face rampant violence, 

illegal deportation to their home countries, and inadequate asylum procedures—all 

of which directly undermines the Rule’s main justifications.  See Op. 24-25, 32-40; 

AR286-317, 533-36, 638-57, 702-727, 756-66, 771-76.  These are textbook APA 

violations. 

First, the Rule failed to provide “any reasoned explanation” for its core 

assumption “that the failure to seek asylum” in a third country “casts doubt on the 

validity of an applicant’s claim.”  Op. 33.  The government “cites nothing in the 

administrative record to support” this assumption.  Op. 25; see Mot. 17 (citing only 

headline numbers about arrests and adjudications).  And this Circuit has deemed 

the Rule’s assumption “erroneous as a matter of law.”  Op. 24.  For example, in 

Damaize-Job v. INS, 787 F.2d 1332 (9th Cir. 1986), this Court ruled that there 

“is no basis for th[e] assumption” that transit undermines the credibility of a 

persecution claim, because “it is quite reasonable” for persecuted individuals “to 

seek a new homeland that is insulated from the instability” of their home countries.  
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Id. at 1337; see also id. at 1338 (transit “reveals nothing” about persecution claim); 

Melkonian v. Ashcroft, 320 F.3d 1061, 1071 (9th Cir. 2003).  Far from screening 

out weak claims, the Rule will indiscriminately bar all claims from non-

Mexicans—a reality even the government does not deny.  Mot. 17 (“meritorious 

claims” will be barred). 

Second, the Rule fails to address, or even acknowledge, copious record 

evidence contradicting its foundational assumptions.  The record contains “an 

unbroken succession” of evidence, Op. 35, that Mexico is “repeatedly violating the 

non-refoulement principle,” AR708, and that “migrants face acute risks of 

kidnapping, disappearance, sexual assault, trafficking, and other grave harms,” 

AR703; see Op. 33-38 (reviewing unrebutted evidence in human rights reports).  

This evidence directly undermines the Rule, because it shows exactly why people 

with valid claims would not stop in Mexico or Guatemala.  And yet the Rule does 

not even mention this evidence, much less explain why the Rule remains justified.  

Op. 38 & n.23; see also Butte Cty. v. Hogen, 613 F.3d 190, 194 (D.C. Cir. 2010) 

(“an agency cannot ignore evidence contradicting its position”); El Rio Health Ctr. 

v. HHS, 396 F.3d 1265, 1278 (D.C. Cir. 2005) (same).  The government’s motion 

claims the agencies weighed this evidence, Mot. 19, but the Rule itself does not 

mention or evaluate it.  Op. 38.  See Arrington v. Daniels, 516 F.3d 1106, 1113 
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(9th Cir. 2008) (rejecting “appellate counsel’s post hoc rationalizations for agency 

action”) (quotation marks omitted).5  

Notably, the government tries to pivot away from its own administrative 

record, and claims that Mexico being a party to international refugee agreements is 

enough to support the Rule.  But any country can sign the Refugee Convention 

without any showing that it offers a safe and fair process, see ECF 3-7 (Anker & 

Hathaway Decl.) ¶¶ 7, 11; indeed, even volatile countries like Afghanistan, the 

Democratic Republic of Congo, and Sudan are signatories.  See AR560-65; see 

also ECF 3-1 (TRO Br.) at 11 (discussing State Department reports recognizing 

that some signatories lack functioning asylum systems).  The Rule’s requirement 

that a country be a party to one of various refugee treaties, 84 Fed. Reg. 33,843, is 

thus meaningless.  Op. 22-23.   

Finally, the Rule’s failure to consider the unique rights and needs of 

unaccompanied children is arbitrary and capricious.  Congress exempted 

unaccompanied children from certain asylum requirements, including the safe-

third-country provision, in recognition of their special vulnerabilities.  Op. 39-40.  

                                           
5 Any evidence that “Mexico is improving its asylum system,” Mot. 19, cannot 
justify the Rule’s sweeping assumptions about failure to apply for protection 
there.  Op. 34.  That evidence says nothing about the system’s current capacity or 
accessibility, nor does it account for the severe ongoing obstacles to asylum and 
grave dangers migrants face in Mexico that the very same reports amply document. 
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The government argues it was not required by these statutes to exempt 

unaccompanied children, but even assuming that were correct, the Rule arbitrarily 

fails to consider whether such children should be exempted for the same reasons 

Congress exempted them from the safe-third-country provision and other asylum 

requirements applicable to adults.  The Rule even fails to grapple with whether 

vulnerable unaccompanied children can possibly access fledgling asylum systems 

like Mexico’s.  Op. 40 (Rule’s factual premises apply with even less force to 

children travelling alone). 

C. The Government Improperly Bypassed Notice and Comment. 

The government did not give the public a chance to comment before 

cancelling most of the asylum system at the southern border.  Even if an agency 

could enact such a tectonic shift, notice and comment is crucial to “foster the 

fairness and deliberation that should underlie a pronouncement of such force.”  

East Bay, 2018 WL 8807133, at *20 (quotation marks omitted); see Op. 27-32.   

The government largely recycles the foreign affairs arguments it made in 

defense of the last asylum ban: that the ban “implicates” foreign affairs, and that 

immediate enactment would “facilitate,” “strengthen,” and provide “leverage” in 

negotiations.  84 Fed. Reg. 33,841-42; Mot. 16.  This Court properly rejected those 
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abstract assertions the last time.  See East Bay, 2018 WL 8807133, at *21-22.  The 

government once again has offered nothing more concrete than its own ipse dixit.6  

Similarly, the good cause exception is a “high bar” that “is narrowly 

construed and only reluctantly countenanced.”  Id. at *22 (quotation marks 

omitted).  Theoretical harms are not enough:  An agency must actually “show that 

‘delay would do real harm’ to life, property, or public safety.”  Id. (quoting United 

States v. Valverde, 628 F.3d 1159, 1164-65 (9th Cir. 2010)) (emphasis added). 

The government claims that a public comment period might cause a new 

surge of migrants.  Mot. 13-14.  But for that to happen, large numbers of Central 

Americans would have to instantly learn about the proposal, decide to uproot and 

leave their homes, travel thousands of miles through Mexico, and cross the U.S. 

border—all during the 30-day comment period.  This Court rejected similar 

speculation about a “surge” in the first East Bay case.  2018 WL 8807133, at *23 

(finding this position “speculative” and “too difficult to credit”).  It held that the 

government must produce actual “evidence” demonstrating that “the very 

announcement of the Rule” would cause an immediate influx beyond current 

numbers.  Id. at *22-23 & n.16 (quotation marks omitted). 

                                           
6 The government cites a recent agreement with Mexico, Mot. 15-16, but as the 
record and the government’s public statements make clear, that agreement resulted 
from the threat of tariffs.  See AR675; Ana Swanson & Jeanna Smialek, Trump 
Says Mexico Tariffs Worked, N.Y. Times (June 10, 2019). 
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The current Rule mentions the agencies’ “experience” with surges in 

response to “public announcements,” 84 Fed. Reg. 33,841, but the record is devoid 

of any such evidence.  The government’s “failure to produce more robust 

evidence” is striking.  Op. 31.  Under its theory, the injunction of the first asylum 

ban should have caused a new wave of migrants to rush the U.S. border before the 

injunction could be stayed on appeal.  The same thing should have happened 

during prior notice-and-comment periods.  Yet the government has failed to 

document any immediate surge that has ever occurred during a temporary pause in 

an announced policy. 

    The only factual evidence the Rule mentions is “[a] single, progressively 

more stale article” which did not purport to document any increase in migration.  

Op. 31; see 84 Fed. Reg. 33,841.  The article contains two sentences stating that 

smugglers told migrants about a policy change last year.  AR439.  It does not say 

whether anyone heeded the smugglers’ “sales pitch,” and if so how quickly, or in 

what numbers.  Id.  These two sentences do not justify ignoring the congressional 

command for notice and cutting the public out of such a momentous rule change.7 

                                           
7 The government’s brief (but not the Rule) also cites a few other “news articles,” 
but they are even further afield.  Mot. 13-14; see, e.g., AR452-53 (describing 
concerns Mexico would quickly deport migrants despite their asylum claims); 
AR662-63 (describing “small groups” of migrants who “seemed” to migrate after 
Mexico offered them new humanitarian visas); AR683 (describing smugglers’ new 
express buses). 
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If the government could rely on such thin evidence, it could always skip 

notice and comment, simply by speculating about a surge.  This Court has 

repeatedly rejected that outcome.  East Bay, 2018 WL 8807133, at *21-23; see 

also California v. Azar, 911 F.3d 558, 576 (9th Cir. 2018).   

II. THE EQUITIES AND PUBLIC INTEREST SHARPLY FAVOR 
PLAINTIFFS. 

 
The government fails to identify any irreparable injury from maintaining the 

forty-year-long status quo while this case is heard on an expedited basis, and 

certainly nothing beyond what it offered in the first asylum ban case.  See East 

Bay, 2018 WL 8807133, at *24 (noting stay would “upend” the status quo).  

Tellingly, in that case, although the government told this Court and the Supreme 

Court that an emergency stay was needed to address a national crisis, it has slow-

walked the appeal at every turn:  It moved to place the appeal in abeyance during 

the federal shutdown, even though it could have invoked an “emergenc[y]” 

exception, 31 U.S.C. § 1342.  See East Bay, No. 18-17274, Dkt. 13 at 1-2.  And the 

government even asked for and received two extensions after the shutdown.  Id., 

Dkt. 20, 59.  

Moreover, this Court and the Supreme Court declined to stay the last asylum 

ban despite the government’s similar invocations of apprehension numbers—

numbers that decreased significantly in June 2019, further undermining the 
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government’s claims of urgency.8  Finally, this Court has rejected the 

government’s contention that a stay is warranted on the ground that the Rule 

involves core executive concerns, Mot. 21, as any such injury is not irreparable:  

The government “may pursue and vindicate its interests in the full course of this 

litigation.”  East Bay, 2018 WL 8807133, at *23 (quotation marks omitted).9 

In contrast, Plaintiffs and the public would face severe harms if the 

injunction were stayed.  Plaintiff organizations “have adduced evidence indicating 

that, if a stay were issued, they would be forced to divert substantial resources to 

its implementation”—the same irreparable harm that this Court previously found 

sufficient.  East Bay, 2018 WL 8807133, at *24; see also Op. 41.  The 

government’s arguments simply ignore East Bay’s binding authority. 

The public interest also tips decidedly against a stay, given that families and 

children will be forced to seek asylum in some of the most dangerous regions of 

the world, in asylum systems that are at best embryonic.  See ECF 3-6 (Frydman 

Decl.) ¶¶ 12-24.  Moreover, before the injunction issued, Asylum Officers were 

                                           
8 See U.S. Customs and Border Protection, Southwest Border Migration 
FY2019, https://www.cbp.gov/newsroom/stats/sw-border-migration.  
9 As the district court noted in this case, Innovation Law Lab v. McAleenan is not 
on point, as Plaintiffs “have shown that the [transit] Rule is unlikely to be a 
‘congressionally authorized measure[],’” Op. 42 n.26 (quoting 924 F.3d 503, 510 
(9th Cir. 2019)), and the policy at issue in Innovation Law Lab still formally allows 
asylum in the United States.   
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conducting and even prioritizing screening interviews under the Rule.  See ECF 31 

(TRO Reply Br.) at 13.  If a stay is granted, families and children will be at 

imminent risk of being denied asylum and wrongfully removed to their countries 

of persecution.  See Nken v. Holder, 556 U.S. 418, 436 (2009) (“[T]here is a public 

interest in preventing aliens from being wrongfully removed, particularly to 

countries where they are likely to face substantial harm.”); Leiva-Perez v. Holder, 

640 F.3d 962, 971 (9th Cir. 2011) (noting “the public’s interest in ensuring that we 

do not deliver aliens into the hands of their persecutors”).10   

Finally, as this Court also previously explained, although the public has an 

interest in the “efficient administration of the immigration laws at the border,” it 

possesses a greater interest in ensuring that those very same laws are “not 

imperiled by executive fiat.”  East Bay, 2018 WL 8807133, at *24.  Whatever the 

executive’s interest in deterring asylum seekers, it “is not a sufficient basis under 

our Constitution for the Executive to rewrite our immigration laws.”  Id. at *20. 

                                           
10 That withholding of removal remains available—which was also true of the first 
asylum ban—does not reduce the irreparable harm to Plaintiffs and asylum 
seekers.  The burden of proof to obtain withholding is much higher than for 
asylum, and withholding does not carry all the benefits of asylum, such as the 
ability to obtain protection for one’s family.  The administration is not free to 
substitute its judgment that withholding is an adequate replacement where 
Congress decided that asylum is valuable regardless of one’s ability to obtain other 
forms of relief.  Op. 43; see East Bay, 2018 WL 8807133, at *8.  
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III. THE INJUNCTION’S SCOPE IS APPROPRIATE. 

 The district court’s injunction follows this Court’s “uncontroverted line of 

precedent” upholding nationwide injunctions against unlawful immigration 

policies.  Op. 45 (quoting East Bay, 2018 WL 8807133, at *24).  Indeed, this Court 

and the Supreme Court both refused to narrow the first asylum ban injunction.  See 

East Bay, 2018 WL 8807133, at *24 (concluding that “[s]uch relief is 

commonplace in APA cases,” it “promotes uniformity in immigration 

enforcement,” and “the Government failed to explain how the district court could 

have crafted a narrower remedy that would have provided complete relief to the 

Organizations,” given that the Organizations serve a nationwide and constantly 

evolving set of asylum seekers) (quotation marks and alterations omitted).  The 

same is true here.11  Indeed, the same Organizations are plaintiffs here.12 

 

                                           
11 Contrary to the government’s suggestion, a nationwide injunction is appropriate 
even where similar challenges to the Rule have been filed elsewhere.  Parallel 
cases regularly continue to proceed despite nationwide injunctions.  See, e.g., 
Regents of Univ. of Cal. v. DHS, 279 F. Supp. 3d 1011 (N.D. Cal. 2018); NAACP 
v. Trump, 315 F. Supp. 3d 457 (D.D.C. 2018).  
12 The government suggests the injunction could be limited to Plaintiffs’ “bona 
fide, identified clients subjected to the rule.”  Mot. 22.  It unsuccessfully made the 
same suggestion to the Supreme Court, this Court, and the district court in the first 
asylum ban case.  Trump v. East Bay, No. 18A615, Gov’t Stay Br. at 40; East Bay, 
2018 WL 8807133, at *24; East Bay, 354 F. Supp. 3d 1094, 1121 (N.D. Cal. 
2018). 
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CONCLUSION 

 The stay motion should be denied. 
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