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January 17, 2019

Honorable Vince Chhabria
United States District Court
Northern District of California

Re: Saravia (“Plaintiff”) v. Whitaker, et al. (“Defendants”), Case No. 3:17-cv-03615-
VC - Joint Submission in Connection with January 24, 2019 CMC

        

Dear Judge Chhabria:

Plaintiff and Defendants (the “Parties”) submit this joint letter in connection with the further Case 
Management Conference to be held on January 24, 2019 at 10:00 a.m. (Dkt. No. 190).  This 
Court’s instructions from the previous Case Management Conference indicated that a letter 
would be acceptable in lieu of a full Joint Case Management Statement.

Current Status of the Case1.

Joint Statement: On November 20, 2017, the Court entered its Order granting a preliminary 
injunction, granting Plaintiff’s motion for provisional class certification, and granting in part and 
denying in part Defendants’ motion to dismiss (“PI Order,” Dkt. No. 100).  On October 1, 2018, 
the Ninth Circuit Court of Appeals issued an opinion affirming the grant of the preliminary 
injunction (Case No. 18-15114, Dkt. No. 41-1, 2018 WL 4689978).  One month later, this Court 
held a telephonic Further Case Management Conference, in which the Court provided for 
briefing deadlines and permitted Plaintiff to serve limited discovery related to Plaintiff’s 
procedural due process claim (Dkt. No. 155).        

On November 15, 2018, Plaintiff filed a Second Amended Petition (Dkt. No. 164), after which 
Defendants filed a Motion to Dismiss on November 29, 2018 (Dkt. No. 171).  Defendants’ 
Motion to Dismiss is fully briefed.  (See Dkt. Nos. 178 and 180).

Plaintiff filed a Motion to Clarify the Class Definition on November 9, 2018 (Dkt. No. 159), 
which this Court granted in part and denied in part on December 3, 2018 (Dkt. No. 173).  
Defendants subsequently filed a Motion for Clarification of the Court’s December 3, 2018 Order, 
which is fully briefed.  The Court will hear both Defendants’ Motion to Dismiss and Defendants’ 
Motion for Clarification on January 24, 2019 (Dkt. No. 184).

On December 26, 2018, Defendants moved to stay all case deadlines as a result of a lapse in 
funding caused by the partial government shutdown (Dkt. No. 185).  The Court stayed the 
pending discovery deadlines until fourteen days after the Government’s funding is restored, but 
kept all other dates and deadlines in place (Dkt. No. 187).

Defendants’ Position: As set forth in Defendants’ motion for stay, at the end of the day on 
December 21, 2018, the appropriations act that had been funding the U.S. Department of Justice (
“DOJ”) expired and appropriations to DOJ lapsed. The same is true for several other Executive 
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agencies, including Defendant the U.S. Department of Homeland Security (“DHS”). Absent an 
appropriation, employees of DOJ and DHS are prohibited from working, even on a voluntary 
basis, except in very limited circumstances, including “emergencies involving the safety of 
human life or the protection of property.”  31 U.S.C. § 1342.  

While counsel for Defendants have been granted a limited exception to work on this case as a 
result of this Court’s denial of Defendants’ motion to stay, counsel for Defendants have not yet 
had the opportunity to fully consult with their clients regarding this case management statement. 
Defendants may provide the Court with an update to their positions in this statement once 
Congress has appropriated funds to DOJ and DHS so that Defendants’ counsel are able to have a 
fulsome discussion with their clients. 

Plaintiff’s Statement:  Plaintiff is mindful of the repercussions of the partial government 
shutdown, but is concerned with the risk of continuing violations of the rights of Class Members 
during this extended period of time.  Plaintiff is particularly concerned with ensuring that the 
Class Members are receiving the Saravia hearings to which they are entitled, and with obtaining 
discovery (and potentially an injunction) on Plaintiff’s claim for denial of immigration benefits.  
Plaintiff believes the Court’s partial stay should be reconsidered if the shutdown continues 
beyond January 24, 2019, as explained in more detail below.  
  

Initial Disclosures2.

During a telephonic CMC on January 4, 2018, the Court deferred the Parties’ obligation to make 
initial disclosures pursuant to Fed. R. Civ. P. 26(a)(1)(A) in light of Defendants’ representation 
that they planned to notice an appeal.  Accordingly, no such disclosures have been made.

Plaintiff’s Statement:  In light of the Ninth Circuit’s affirmance of the PI Order, Plaintiff believes 
it is necessary to proceed promptly with initial disclosures and resume full discovery.  Because 
Defendants have so far declined to participate in a conference pursuant to Rule 26(f)(1), Plaintiff 
requests that the Court order (i) that the Parties participate in such a conference no later than 
seven days after the Court’s ruling on Defendants’ Motion to Dismiss; (ii) that the Parties submit 
a report to the Court within fourteen days from said conference; and (iii) that a further Case 
Management Conference be set within an additional seven days (or as soon thereafter as 
convenient for the Court), at which time the Court can set dates for further pretrial proceedings 
and trial. With respect to Defendants’ Statement below, Plaintiff believes that the conference 
should not be postponed until the end of the shutdown, although Defendants should be permitted 
to supplement the report if necessary following receipt of additional information after the 
shutdown ends.

Defendants’ Statement: Defendants agree to Plaintiff’s proposed schedule for a Rule 26(f)(1) 
conference and subsequent report and Case Management Conference with one amendment. 
Because counsel for Defendants are unable to fully adequately confer with their clients during the 
lapse in appropriations, Defendants cannot participate in a Rule 26(f)(1) conference and proceed 
with initial disclosures and discovery until Congress has appropriated funds for DOJ and DHS. 
Therefore, Defendants propose that the Rule 26(f)(1) conference should occur: no later than 
seven days after the Court’s ruling on Defendant’s Motion to Dismiss or, no later than seven 
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days after Congress has appropriated funds to DOJ and DHS, whichever is later. With that 
amendment Defendants agree to the remainder of Plaintiffs’ proposal.

Discovery3.

On August 16, 2017, Plaintiff propounded interrogatories and requests for production to 
Defendants DHS and the U.S. Department of Health and Human Services (“HHS”).  After 
extensive discussion among the Parties, and pursuant to order of the Court with respect to 
requests as to which the Parties could not agree (Dkt. No. 47), Defendants made a limited 
production of documents responsive to some of these requests on an expedited basis.  Defendants 
represented, and Plaintiff accepted, that Defendants would not undertake full ESI procedures, 
such as the use of search terms and collecting from all relevant custodians, due to the expedited 
nature of the discovery.  

After the Ninth Circuit affirmed the PI Order, the Court authorized discovery as to Plaintiff’s 
procedural due process claim.  See 11/1/18 Hr’g Tr. at 18:16-20.  On December 7, 2018, Plaintiff 
propounded interrogatories and requests for production on Defendants Kirstjen Nielsen, 
Secretary of DHS, and Alex M. Azar II, Secretary of HHS.  Responses to these discovery 
requests, which would have been due on January 7, 2019, have been stayed because of the partial 
government shutdown (Dkt. No. 187).

Plaintiff’s Statement:  In accordance with the Court’s directives, Plaintiff served tailored 
discovery on DHS and HHS regarding Plaintiff’s procedural due process claim.  As part of this 
discovery, Plaintiff also requested information regarding the Government’s Criminal Alien 
Program (“CAP”), in accordance with the Court’s Order.  See Order Granting in Part and 
Denying in Part the Motion to Clarify the Class Definition, Dkt. No. 160, at 2.  As emphasized in 
Plaintiff’s Opposition to Defendants’ Motion to Clarify, Plaintiff is particularly concerned that 
Defendants are narrowing the protections of the Court’s PI Order by excluding minors 
encountered through CAP from the Class.  See Opp’n to Mot. for Clarification, Dkt. No. 188.  

Plaintiff understands that the Government is currently under a partial shutdown, and that the 
Court has extended Defendants’ deadline to respond to these discovery requests for fourteen days 
after funding resumes.  Should the Government’s funding not be restored by January 24, 2019, 
Plaintiff requests that the Court reconsider this stay and order that Defendants serve responses to 
Plaintiff’s outstanding discovery requests no later than February 7, 2019, two months after 
Plaintiff propounded the discovery.  In response to Defendants’ Statement below, Plaintiff 
believes that Defendants should be required to produce discovery that their counsel currently 
possess, and that they could supplement their responses on a rolling basis following the end of 
the shutdown.  

Defendants’ Statement:  Defendants request that the Court not alter its order staying the deadline 
for Defendants to respond to Plaintiffs’ discovery requests until fourteen days after Congress has 
restored funding. Absent an appropriation, DOJ attorneys and employees of DHS are prohibited 
from working, counsel for Defendants are unable to adequately consult with their clients, and 
employees of DHS are unable to participate in responding to Plaintiff’s discovery requests. It is 
not possible for Defendants to conduct discovery during the lapse in funding. In order to ensure 
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that discovery is able to proceed in a fair and efficient manner and consistent with the Court’s 
order, Defendants respectfully request that the Court continue the stay of discovery as provided 
in its existing order.  

Dispositive Motions4.

Defendants’ renewed Motion to Dismiss is currently pending in this Court.  The Parties are not 
aware of any other potential dispositive motions. 

Pre-trial and Trial Scheduling5.

Plaintiff’s Statement:  In the last Case Management Statement, dated October 24, 2018 (Dkt. No. 
153), Plaintiff proposed a series of scheduling deadlines predicated on a trial date in February 
2020.  In light of the recent motions and partial government shutdown, Plaintiff anticipates being 
ready for trial in May 2020, and is prepared to suggest cutoff dates and trial dates predicated on 
that timeframe, either at the January 24, 2019 CMC or at a CMC held following initial 
disclosures.  Plaintiff does not believe that the setting of dates should be postponed during the 
shutdown.

Defendants’ Statement:  Defendants submit that discussing pre-trial and trial scheduling is 
premature until the Defendants’ motion to dismiss has been fully adjudicated, and suggest that 
these deadlines should be discussed at the time the parties hold their Rule 26(f) conference as 
described above.

Other Matters6.

Plaintiff’s Statement:  Defendant has indicated that it has cancelled or postponed Saravia 
hearings for Y.M.M.C. and K.D.C.S. pending the Court’s Order on Defendants’ Motion for 
Clarification, and that K.D.C.S. continues to be detained in Yolo County’s secure detention 
facility.  However, while Defendants informed Plaintiff’s counsel that these hearings were 
postponed, Y.M.M.C. received a notice that she missed her “scheduled” hearing on January 16, 
2019.  Plaintiff requests that these hearings be scheduled as soon as practicable following this 
Court’s Order.  Additionally, Plaintiff may consider seeking further preliminary relief from the 
Court as needed. 

Defendants’ Statement:    The Court’s order states that “[a] hearing on whether YMMC and 
KDCS are entitled to Saravia hearings is scheduled for January 24, 2019.” ECF No. 181. 
Defendants understood this order to state that whether these individuals are class members 
entitled to a Saravia hearings is an open question that the Court has indicated it will resolve 
following the January 24, 2019 hearing on Defendants’ motion. After the Court issues a ruling on 
the government’s motion for clarification, Defendants will proceed in accordance with any order 
of the Court. 

Respectfully submitted,
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/s/ William S. Freeman            
William S. Freeman
ACLU Foundation of Northern California
Attorneys for Petitioner/Plaintiff Ilsa Saravia, on behalf of herself individually and others 
similarly situated.

/s/ Nicole N. Murley                
Nicole N. Murley
U.S. Department of Justice
Office of Immigration Litigation
District Court Section
Attorneys for Respondents/Defendants U.S. Department of Homeland Security and U.S. 
Department of Health and Human Services

ATTESTATION PURSUANT TO CIV. L.R. 5-1(i)(3)

I, William S. Freeman, attest that concurrence in the filing of this JOINT STATUS UPDATE 
has been obtained from the other signatory, Nicole N. Murley.  I declare under penalty of perjury 
under the laws of the United States of America that the foregoing is true and correct.  Executed 
this 17th day of January, 2019, in San Francisco, California.

/s/ William S. Freeman 
William S. Freeman
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