
 

 
 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF VIRGINIA 

NORFOLK DIVISION 
 
ROCHESTER DRUG COOPERATIVE, 
INC., 

)
)

 

 )  
  Plaintiff, )  
 )  
 v. ) 2:18-cv-00071 (RBS-DEM) 
 )  
MERCK & CO., INC.; MERCK SHARP & 
DOHME CORP.; SCHERING-PLOUGH 
CORP.; SCHERING CORP.; MSP 
SINGAPORE CO. LLC; GLENMARK 
PHARMACEUTICALS, LTD.; and 
GLENMARK GENERICS INC., U.S.A., 

)
)
)
)
)
)

 

 )  
  Defendants. )  
 )  
Related Cases: )  
 )  
Cesar Castillo, Inc., individually and on 
behalf of all those similarly situated v. 
Merck & Co., Inc., et al., 2:18-cv-00039-
RBS-DEM (“Cesar Castillo Action”) 

)
)
)
)

 

and )  
FWK Holdings, LLC, on behalf of itself and 
all others similarly situated v. Merck & Co., 
Inc., et al., 2:18-cv-00023-RBS-DEM 
(“FWK Holdings Action”) 

)
)
)
)

 

 
MEMORANDUM IN SUPPORT OF JOINT MOTION BY DEFENDANTS  

MERCK & CO., INC.; MERCK SHARP & DOHME CORP.; SCHERING-PLOUGH 
CORP.; SCHERING CORP.; AND MSP SINGAPORE CO. LLC TO DISMISS ALL 

CLAIMS ASSERTED BY PLAINTIFF ROCHESTER DRUG COOPERATIVE, INC.,  
OR IN THE ALTERNATIVE TO STAY ALL PROCEEDINGS,  

PENDING BILATERAL ARBITRATION PURSUANT TO FAA § 3 
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 Pursuant to Section 3 of the Federal Arbitration Act (“FAA”), 9 U.S.C. § 3,1 Defendants 

Merck & Co., Inc., Merck Sharp & Dohme Corp., Schering-Plough Corp., Schering Corp., and 

MSP Singapore Co. LLC (collectively “Merck” or “Merck Defendants”) move to dismiss all 

claims filed by Plaintiff Rochester Drug Cooperative, Inc. (“Rochester”) against Merck, or in the 

alternative to stay all such proceedings, pending mandatory arbitration of Rochester’s individual 

claims.2  

I. INTRODUCTION 

Plaintiff Rochester asserts that it is bringing this antitrust lawsuit in its capacity as a 

pharmaceutical distributor of Merck.  Specifically, Rochester alleges that it paid “overcharges” 

in purchasing the anti-cholesterol drug Zetia directly from Merck and therefore “was injured as a 

result of defendants’ unlawful conduct.” (02/07/18 Complaint filed by Rochester Drug 

Cooperative, Inc. against the Merck Defendants (“Compl.”) Doc. 1 at pp.2-3 ¶¶ 6, 7.)  In other 

words, Rochester claims injury in this case based on the price that it paid to Merck for Zetia, 

which Rochester contends was “artificially inflated.”  (Compl. p.71 ¶ 253.)   

The problem for Rochester is that it purchased Zetia from Merck pursuant to a 

distribution agreement containing a broad arbitration clause that states: “  

 

 

                                                 
1 Section 3 of the FAA allows for dismissal of this action.  To the extent necessary, Merck also 
brings this Motion under Section 4 of the FAA, 9 U.S.C. § 4, and Federal Rules of Civil 
Procedure 12(b)(1) and 12(b)(6). 

2 Merck concurrently brings nearly identical FAA § 3 motions to dismiss, or in the alternative to 
stay all proceedings, in the two other direct purchaser cases pending before this Court, FWK 
Holdings, LLC v. Merck & Co., Inc., No. 18-cv-00023 (filed Jan. 16, 2018), and Cesar Castillo, 
Inc. v. Merck & Co., Inc., No. 18-cv-00039 (filed Jan. 22, 2018).   
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”  

(Declaration of Jennifer L. Greenblatt (“Greenblatt Decl.”) Ex. A ¶ 2, 05/09/12 Rochester Drug 

Cooperative, Inc.’s Merck Authorized Distributor Agreement (“Rochester MAD Agmt.”) at 

pp.4-5 ¶ 7(A) (emphasis added), filed under seal.)  This arbitration agreement requires Rochester 

to proceed with its claims, if at all, through binding arbitration, and requires the dismissal or stay 

of the present lawsuit for the following reasons:  

First, there is a binding arbitration agreement which, by its express terms, provides that 

the arbitrator, and not this or any other court, must resolve any disputes between the parties over 

whether Rochester’s antitrust claims are or are not arbitrable.  In light of that agreement, 

dismissal or stay of this federal antitrust lawsuit is required so that any such disputes may be 

resolved before the arbitrator. 

Second, even if this Court were to decide the arbitrability of Rochester’s antitrust claims 

on this Motion, Rochester’s claims both arise out of and are related to direct purchases of Zetia 

that Rochester made in performance of its distribution agreement with Merck.  Accordingly, 

these claims should proceed in arbitration and not in this Court.  It is settled law that a broad 

arbitration provision such as the one to which Rochester is bound covers statutory claims such as 

the Sherman Act antitrust claims made here.  Accordingly, these claims are arbitrable and should 

not proceed in this Court. 

Third, the arbitration provision is binding upon Rochester.  Rochester alleges that it has 

brought this action as a “direct purchaser” of Zetia and Rochester is a signatory to the 

distribution agreement under which those Zetia direct purchases occurred.  (Compl. pp.1-2 ¶¶ 6, 
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7; Greenblatt Decl. Ex. A, Rochester MAD Agmt. p.8.)  Rochester thus is bound to abide by the 

arbitration agreement to which Rochester committed.   

Fourth, all of the Merck Defendants may enforce the arbitration provision even though 

only one of them, Merck Sharp & Dohme Corp., is a signatory.  By seeking damages based on 

Rochester’s direct purchases of Zetia, Rochester is equitably estopped from objecting to any of 

the Merck Defendants invoking the arbitration provision.  In addition, Rochester alleges both 

concerted, intertwined conduct between the Merck Defendants and that each Merck Defendant 

acted as the agent of signatory Merck Sharp & Dohme Corp.  These allegations allow each of the 

Merck defendants to invoke the binding arbitration agreement present here.  

Fifth, dismissal is the appropriate outcome here because Rochester is obligated to 

arbitrate all of its claims against Merck.  In the event that the Court is not inclined to dismiss 

Rochester’s claims altogether, then under Section 3 of the FAA it must, at a minimum, stay those 

claims while Rochester pursues them, if at all, in the arbitral forum to which Rochester agreed.   

Sixth and finally, the arbitration agreement here does not allow for class arbitration of 

disputes on behalf of other direct purchasers under other distribution agreements.  This Court 

should find that any arbitration Rochester pursues must be bilateral only, and that any class 

claims Rochester purported to bring in this Court are moot. 

For these reasons, Merck respectfully requests that the Court dismiss this action in its 

entirety, or, in the alternative, that the Court stay this action pending the outcome of bilateral 

arbitration proceedings.3   

                                                 
3 Merck vigorously disputes any allegation by Rochester that Merck’s conduct is anticompetitive 
or violates the Sherman Act.  Merck expressly preserves, and does not waive, its right to argue 
that Rochester’s antitrust claims fail as a matter of law and/or its right to join in any argument 
made by any other defendant in this action. 
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II. FACTS 

A. Rochester Asserts Antitrust Claims Against Merck  

Defendant Merck invented and patented the chemical compound known as ezetimibe.  

(Compl. at pp.3-4, 37-38 ¶¶ 7, 11, 128.)  Merck then obtained approval from the United States 

Food and Drug Administration (“FDA”) for marketing ezetimibe tablets for the treatment of high 

cholesterol under the brand name Zetia.  (Id. at pp.3, 37-39 ¶¶ 7, 128, 131, 134.)  Merck’s United 

States patent over ezetimibe, the active ingredient in Zetia, expired on April 25, 2017. (See id. at 

pp.32, 49, 67.)  

Plaintiff Rochester, a New York corporation, brings this federal antitrust suit claiming 

that Merck’s settlement in 2010 of litigation involving the ezetimibe patent unlawfully delayed 

generic competition for Zetia in the United States. (See generally Compl.)  Rochester alleges that 

“as a direct purchaser” it “is the proper entity to bring a case” for “overcharges” allegedly paid 

by Zetia direct purchasers due to Merck’s patent settlement.  (Compl. pp.3, 81 ¶¶ 6, 300 

(emphasis added).)  In other words, Rochester claims that it is a direct purchaser of Zetia who 

was “overcharged” for Zetia.  (Id.)  Rochester now brings this lawsuit based on Rochester’s 

direct purchases of Zetia.  (See id.)  

In its “class action complaint” filed on February 7, 2018, Rochester asserts Sherman Act 

Section 1 and 2 claims against Merck and others.  (See Compl. pp.1, 80-83.) 

B. Rochester Agreed to a Broad, Bilateral Arbitration Agreement with Merck 

 

 

  (Greenblatt Decl. Ex. A, 

Rochester MAD Agmt. pp.1, 8.)  Rochester’s MAD Agreement clearly states that “  
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”  (Id. at p.1 (emphasis added).)  The MAD Agreement also provides that it 

“  

 

 

”  (Id. at p.6 ¶ 7(I).)   

  (See id.) 

The full text of the MAD Agreement’s arbitration provision to which Rochester agreed is 

set forth below: 

 
 
 
 
 
 
 
 
 
 
 
 
 

 
(Greenblatt Decl. Ex. A, Rochester MAD Agmt. pp.4-5 ¶ 7(A).)  

 

 

  (Greenblatt Decl. Ex. A, Rochester MAD Agmt. p.7 ¶ 7(O).)  

III. LEGAL STANDARD 

Where, as here, a binding arbitration agreement exists, “[a]rbitrability disputes often 

necessitate a two-step inquiry.”  Peabody Holding Co., LLC v. United Mine Workers of Am., Int’l 

Union, 665 F.3d 96, 101 (4th Cir. 2012).  “First, [a court] determine[s] who decides whether a 
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particular dispute is arbitrable: the arbitrator or the court.”  Id. (emphasis in original).  “Second, 

if [a court] conclude[s] that the court is the proper forum in which to adjudicate arbitrability, [the 

court] then decide[s] whether the dispute is, in fact, arbitrable.”  Id. (emphasis in original).  

A district court must grant an FAA Section 3 motion if “the court is ‘satisfied that the 

issue is referable to arbitration’ pursuant to ‘an agreement in writing for such arbitration[.]’”  

Dillon v. BMO Harris Bank, N.A., 787 F.3d 707, 713 (4th Cir. 2015) (quoting FAA, 9 U.S.C. § 

3).  If the Court determines that arbitrability disputes are for it to decide rather than for the 

arbitrator, it “may not deny a party’s request to arbitrate an issue unless it may be said with 

positive assurance that the arbitration clause is not susceptible of an interpretation that covers the 

asserted dispute.”  Am. Recovery Corp. v. Computerized Thermal Imaging, Inc., 96 F.3d 88, 92 

(4th Cir. 1996) (internal quotations omitted).  

Pursuant to FAA Section 3, “dismissal is a proper remedy when all of the issues 

presented in a lawsuit are arbitrable.”  Choice Hotels Int’l, Inc. v. BSR Tropicana Resort, Inc., 

252 F.3d 707, 709-10 (4th Cir. 2001).  Also, “[w]here, as here, venue is improper as the parties 

have expressly agreed to arbitrate the dispute in other locations, a court can . . . dismiss the 

action[.]” See Forshaw Indus., Inc. v. Insurco, Ltd., 2 F. Supp. 3d 772, 791 (W.D.N.C. 2014).  

Alternatively, Section 3 “requires a district court, upon motion by any party, to stay judicial 

proceedings involving issues covered by written arbitration agreements.”  Choice Hotels Int’l, 

Inc., 252 F.3d at 709 (4th Cir. 2001) (citing 9 U.S.C. § 3).  Either way, “Plaintiffs cannot 

continue to pursue in this Court the claims alleged on behalf of the purported class if their 

individual claims must proceed in arbitration.”  Boatright v. Aegis Def. Servs., LLC, 938 F. Supp. 

2d 602, 611 (E.D. Va. 2013) (dismissing putative class claims); see also Lusardi v. Xerox Corp., 

975 F.2d 964, 974 (3d Cir. 1992) (“[W]hen claims of the named plaintiffs become moot before 
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class certification, dismissal of the action is required.”); Bass v. Butler, 116 F. App’x 376, 385 

(3d Cir. 2004) (“Because no class has been certified here, if [plaintiffs’] claim fails, the entire 

action must be dismissed.”). 

IV. ARGUMENT 

A. Rochester’s Sherman Act Claims Against Merck Belong in Arbitration, and 
Any Dispute Over the Arbitrability of Those Claims Should Be Decided by 
the Arbitrator  

Rochester brings its antitrust claims as a direct purchaser of Merck.  It is beyond 

reasonable dispute that Rochester entered into a distribution agreement with Merck that contains 

an arbitration clause.  Under the express terms to which Rochester agreed and is bound, any 

dispute over the arbitrability of the claims that Rochester now brings should be decided by the 

arbitrator, not by this Court.  But in the event this Court disagrees, it should conclude that 

Rochester’s claims are arbitrable and dismiss or stay the present lawsuit.    

1. An Arbitrator Should Decide Whether Rochester’s Sherman Act Claims 
Fall Within the Scope of the MAD Agreement’s Arbitration Clause 

When the parties dispute whether claims are arbitrable under an enforceable arbitration 

agreement, courts “first must determine who decides whether [a party’s] claims are arbitrable: 

the arbitrator or the court.”  Simply Wireless, Inc. v. T-Mobile US, Inc., 877 F.3d 522, 526 (4th 

Cir. 2017).  Parties may agree “to arbitrate gateway questions of arbitrability, such as . . . 

whether their agreement covers a particular controversy.”  Id. (emphasis added).  “Federal law 

governs the construction of contract language concerning arbitrability.”  Smith Barney, Inc. v. 

Critical Health Sys. of N. Carolina, Inc. of Raleigh, N. Carolina, 212 F.3d 858, 860 (4th Cir. 

2000). 

Here, the arbitration clause in Rochester’s distribution agreement provides the “clear and 

unmistakable evidence” required under Simply Wireless to find that Merck and Rochester agreed 
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to arbitrate whether the Sherman Act claims here are arbitrable:   

 
 
 
 
 
 
 

 

(Greenblatt Decl. Ex. A, Rochester MAD Agmt. p.4 ¶ 7(A) (emphases added).)  Under the plain 

terms of this arbitration provision, the question of whether Rochester’s Sherman Act claims 

against Merck fall within the scope of the arbitration clause scope is for the arbitrator to decide.  

See Chorley Enterprises, Inc. v. Dickey’s Barbecue Restaurants, Inc., 807 F.3d 553, 563 (4th 

Cir. 2015) (“If we conclude that the parties intended to arbitrate a dispute, we must enforce that 

agreement according to its terms.”).  

 

 

 

 

 

 

  (Greenblatt Decl. Ex. A, Rochester MAD Agmt. p.4 ¶ 

7(A) (emphasis added).)   

4   

                                                 
4 As in PacifiCare Health Systems, Inc. v. Book, the arbitrator is also the first stop for deciding 
the scope of any arbitration limitations that Rochester may seek to challenge. 538 U.S. 401, 406-
07 (2003) (compelling arbitration in RICO case despite a bar on “punitive” awards holding it 
was premature for the court to decide if the arbitration clause was unenforceable given the 
uncertainty surrounding how the arbitrator would interpret that term). 
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Because Rochester and Merck agreed to a binding arbitration clause that requires the 

submission of disputes over the arbitrability of particular claims to the arbitrator, this Court 

should dismiss or stay Rochester’s claims here and need not decide any disputes over whether 

Rochester’s Sherman Act claims fall within the scope of the agreed-upon arbitration provision. 

2. If the Court Determines That It Must Resolve Disputes Over the 
Arbitrability of Rochester’s Sherman Act Claims, It Should Find that 
Those Claims Are Arbitrable 

If the Court determines that it must reach the merits of whether Rochester’s claims are 

arbitrable, it should find that they are.  “[A]ny doubts concerning the scope of arbitrable issues 

should be resolved in favor of arbitration,” including “where a party bound by an arbitration 

agreement raises claims founded on statutory rights,” such as federal antitrust statutes.5  

Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 626 (1985); see also In 

re Cotton Yarn Antitrust Litig., 505 F.3d 274, 282 (4th Cir. 2007) (“[D]omestic antitrust claims . 

. . are suitable for arbitration.”); Choice Hotels Int’l, Inc. v. BSR Tropicana Resort, Inc., 252 F.3d 

707, 710 (4th Cir. 2001) (“Agreements to arbitrate are construed according to the ordinary rules 

                                                 
5 “In this manner the law treats silence or ambiguity about the question who (primarily) should 
decide arbitrability differently from the way it treats silence or ambiguity about the question 
whether a particular merits-related dispute is arbitrable.” First Options of Chicago, Inc. v. 
Kaplan, 514 U.S. 938, 944 (1995) (internal quotations omitted). 
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of contract interpretation, as augmented by a federal policy requiring that all ambiguities be 

resolved in favor of arbitration.”).  

The arbitration provision to which Rochester agreed is broad on its face and should be 

read to encompass Rochester’s direct purchaser antitrust claims here.  The provision requires 

arbitration for “  

”  

(Greenblatt Decl. Ex. A, Rochester MAD Agmt. pp.4-5 ¶ 7(A) (emphases added).)  Courts have 

routinely construed arbitration provisions with similar language to be “broad” and “capable of an 

expansive reach.”  Am. Recovery Corp. v. Computerized Thermal Imaging, Inc., 96 F.3d 88, 93 

(4th Cir. 1996) (holding that clause  

 extends to a range of non-contract 

claims);  
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; J.J. Ryan & Sons, Inc. v. Rhone Poulenc Textile, S.A., 863 F.2d 315, 320 (4th Cir. 

1988) (holding that wide-ranging claims, including civil conspiracy, unfair trade practices, libel, 

and defamation, were “referable to arbitration because they arose out of the performance of the 

distribution contracts and their implementing agreements”).6 

The Fourth Circuit has specifically held that antitrust claims, like other statutory claims, 

can be arbitrable.  In In re Cotton Yarn Antitrust Litigation the Fourth Circuit concluded “that 

domestic antitrust claims, as a class, are suitable for arbitration” and read the arbitration clause in 

the yarn purchase contracts as “broad enough” to cover antitrust claims brought by signatories 

and non-signatories alike.  505 F.3d 274, 280, 282 (4th Cir. 2007) (finding arbitration clause 

automatically part of contract as a well-established custom in the textile industry).  A district 

court in the Fourth Circuit later reached the same conclusion in In re Titanium Dioxide Antitrust 

Litigation, explaining the arbitration clauses encompassed the plaintiffs’ antitrust claim because 

“they employ language indicating that the agreement is far-reaching.”  In re Titanium Dioxide 

Antitrust Litig., 962 F. Supp. 2d 840, 854 & n.8 (D. Md. 2013).  Compare also id. (  

 

), with Greenblatt Decl. Ex. A, Rochester MAD Agmt. p.4 

¶ 7(A) (“  

 

 

                                                 
6  
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”). 

Here, the claims Rochester has brought in this action clearly fall within the broad scope 

of the arbitration agreement to which it is bound.   

 

 

 

 

 

   

  (See 

Greenblatt Decl. Ex. A, Rochester MAD Agmt. pp.2, 4 ¶¶ 2(C), 7(A) (  

); Compl. p.3 ¶ 7 (Rochester “purchased 

Zetia (ezetimibe) directly from defendants”).)   

 

 

  See also, e.g., Long v. Silver, 248 F.3d 309, 

316 (4th Cir. 2001) (holding breach of fiduciary duty claim was governed by arbitration clause in 

contract creating the plaintiff’s status as a shareholder in the company reasoning “a ‘significant 

relationship’ exists between the asserted claims and the contract in which the arbitration clause is 

contained”).  

Rochester also cannot escape arbitrating its claims simply because some of the alleged 

Zetia purchases may have occurred before Rochester signed the MAD Agreement.  Courts take 

an expansive view in giving “retroactive application to broad arbitration clauses as well.”  Levin 
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v. Alms & Assocs., Inc., 634 F.3d 260, 268 (4th Cir. 2011).  While Rochester executed the MAD 

Agreement in 2012,  

 means all antitrust claims here are properly 

submitted to arbitration no matter when those claims arose.  (Greenblatt Decl. Ex. A, Rochester 

MAD Agmt. pp.4-5, 6, 8.)  , the Fourth 

Circuit reasoned in Levin v. Alms and Associates, Inc. that “[a]lthough the arbitration clause does 

not specifically state that it applies to claims accruing before the 2007 Agreement, courts have 

generally applied broad ‘any dispute’ language retroactively, especially when combined with 

language that refers to all dealings between the parties.”  634 F.3d 260, 267 (4th Cir. 2011).  The 

Fourth Circuit also gave an arbitration clause retroactive effect in Cara’s Notions, Inc. v. 

Hallmark Cards, Inc.,  

; see also In re 

Titanium Dioxide Antitrust Litig., 962 F. Supp. 2d at 854-55 & n.9 (“For those contracts where 

the retroactive application is not specifically stated, the broad wording of each clause and the 

underlying federal policy in favor of arbitration lead to the conclusion that these clauses apply 

retroactively.”).  Cf. Peabody Holding Co., LLC v. United Mine Workers of Am., Int’l Union, 665 

F.3d 96, 107 (4th Cir. 2012) (referring “durational dispute” to arbitration).  

In sum, while the Court should leave issues of arbitrability to the arbitrator, if the Court 

reaches those issues it should find that the broad scope of the MAD Agreement’s arbitration 

clause covers Rochester’s Sherman Act claims against Merck. 

B. All Merck Defendants Are Entitled to Enforce the MAD Agreement’s Broad 
Arbitration Clause against Rochester 

Unlike questions about the scope of the claims covered by the MAD Agreement’s 

arbitration clause, the “question of whether a valid agreement to arbitrate exists” is “an issue for 
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the district court.”  Snowden v. CheckPoint Check Cashing, 290 F.3d 631, 637 (4th Cir. 2002).  

Rochester and Defendant Merck Sharp & Dohme Corp. entered into the MAD Agreement 

containing the arbitration provision at issue here.  The MAD Agreement is valid and enforceable.  

As a signatory, Rochester is bound to comply with the arbitration terms in its MAD Agreement.  

Each of the Merck Defendants has the right to enforce the MAD Agreement’s arbitration clause, 

either as a signatory to the MAD Agreement or via non-signatory contract doctrines.  

Accordingly, all of the Merck Defendants are entitled to invoke the MAD Agreement’s 

arbitration clause against Rochester. 

1. The MAD Agreement’s Arbitration Clause Is Binding on Rochester 

There is no question that wholesaler Rochester executed the MAD Agreement,  

  (Greenblatt Decl. 

Ex. A, Rochester MAD Agmt. pp.1, 8 (“  

”).)  In so doing, Rochester 

agreed to arbitrate  

.  (Id. at p.4 ¶ 7(A).)  That Agreement is valid 

and enforceable as to Rochester. 

Plaintiff Rochester brings this federal antitrust suit “as a direct purchaser” of Zetia from 

Merck.  (Compl. pp.3, 81 ¶¶ 6, 300 (emphasis added).)  Therefore, Rochester is bound by the 

MAD Agreement’s arbitration provision.  Rochester therefore cannot pursue Rochester’s 

antitrust claims in this Court when Rochester agreed in the MAD Agreement to arbitrate those 

claims.  See Chorley Enterprises, Inc. v. Dickey’s Barbecue Restaurants, Inc., 807 F.3d 553, 563 

(4th Cir. 2015) (“If we conclude that the parties intended to arbitrate a dispute, we must enforce 

that agreement according to its terms.”). 
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Moreover, in order to have the right to pursue Sherman Act overcharge damages under 

the Illinois Brick doctrine, Rochester must prove it directly purchased the allegedly 

“overcharged” Zetia from Merck.  (See also Compl. p.81 ¶ 300)   

 

  (See Greenblatt Decl. Ex. 

A, Rochester MAD Agmt. pp.1, 4-5 ¶ 7(A).)  Because Rochester is a party to and invokes 

benefits from the MAD Agreement (id. at p.8), Rochester is required to proceed with its antitrust 

claims against Merck, if at all, by arbitration rather than before this Court.  Cf. Int’l Paper Co. v. 

Schwabedissen Maschinen & Anlagen GMBH, 206 F.3d 411, 418 (4th Cir. 2000) (“A 

nonsignatory is estopped from refusing to comply with an arbitration clause when it receives a 

direct benefit from a contract containing an arbitration clause.” (quotations omitted)). 

2. All Merck Defendants Are Entitled to Invoke the MAD Agreement’s 
Arbitration Clause 

Rochester cannot escape its obligation to arbitrate the present claims by naming as 

defendants Merck-affiliated entities that are not signatories to the arbitration agreement.  The 

signatory to the MAD Agreement is Defendant Merck Sharp & Dohme Corp.  (Greenblatt Decl. 

Ex. A, Rochester MAD Agmt. p.8.)  Although Rochester names as additional defendants the 

Merck-affiliated entities Merck & Co., Inc., Schering-Plough Corp., Schering Corp., and MSP 

Singapore Co. LLC, nowhere in the complaint does Rochester distinguish between Merck Sharp 

& Dohme Corp. on the one hand, and those other Merck-affiliated entities on the other hand.  

Instead, all of these defendants “are collectively referred to in this complaint as ‘Merck.’”  

(Compl. p.4 ¶ 14.)  Rochester sues all of these Merck entities based on the same 2010 patent 

settlement agreement and the same alleged direct purchases of Zetia for which Rochester claims 

Rochester was overcharged.  (See generally id.)  Given Rochester employs “the same allegations 
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as the bases for liability” across the board, all “claims fall[] within the scope of the [a]rbitration 

[c]lause” regardless of which Merck Defendant signed the MAD Agreement.  See Aggarao v. 

MOL Ship Mgmt. Co., 675 F.3d 355, 374-75 (4th Cir. 2012) (emphasis in original).  Therefore, 

Merck signatories and non-signatories alike can insist on proceeding in arbitration under the 

MAD Agreement. See id. at 375 (conflating liability theories across defendants meant that the 

“[plaintiff] must arbitrate his claims against the signatory [] as well as those claims alleged 

against the nonsignatories”). 

It is “[w]ell-established” that “in an appropriate case a nonsignatory can enforce, or be 

bound by, an arbitration provision within a contract executed by other parties.”  Int’l Paper Co. 

v. Schwabedissen Maschinen & Anlagen GMBH, 206 F.3d 411, 416-17 (4th Cir. 2000).  “To 

allow a plaintiff to claim the benefit of the contract and simultaneously avoid its burdens would 

both disregard equity and contravene the purposes underlying enactment of the Arbitration Act.”  

Int’l Paper Co., 206 F.3d at 418 (4th Cir. 2000) (  

 

).   

, Rochester is equitably estopped from 

objecting to any of the Merck Defendants invoking that Agreement’s arbitration requirements.  

See id.  

In re Titanium Dioxide Antitrust Litigation is one of many cases confirming that 

Rochester cannot acquire standing and seek damages based on the MAD Agreement—yet escape 

the arbitration clause within that very Agreement by naming non-signatories as defendants.  The 

Titanium Court held that plaintiffs were equitably estopped from avoiding arbitration clauses in 

purchase contracts invoked by non-signatory defendants since plaintiffs’ antitrust claims arose 
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from purchases under those contracts.  962 F. Supp. 2d 840, 851-52 (D. Md. 2013); see also Am. 

Bankers Ins. Grp., Inc. v. Long, 453 F.3d 623, 630 (4th Cir. 2006) (“[I]t would be inequitable to 

allow the [plaintiffs] to seek recovery on their individual [tort] claims and at the same time deny 

that [defendant] was a party to the Subscription Agreement’s arbitration clause” used as a basis 

for recovery.).  The Titanium court further held that a signatory to an arbitration clause was 

required to arbitrate against all parties “where the underlying claim against the signatory and 

nonsignatory defendants involved allegations of conspiratorial conduct.”  See In re Titanium 

Dioxide Antitrust Litig., 962 F. Supp. 2d at 851 (D. Md. 2013).  Submitting claims against the 

Merck parent and subsidiary companies to arbitration is similarly justified here because “[w]hen 

the charges against a parent company and its subsidiary are based on the same facts and are 

inherently inseparable, a court may refer claims against the parent to arbitration even though the 

parent is not formally a party to the arbitration agreement.”  J.J. Ryan & Sons, Inc. v. Rhone 

Poulenc Textile, S.A., 863 F.2d 315, 320–21 (4th Cir. 1988) (distribution contract arbitration 

agreements applied to ancillary agreements without them).  

Courts have also held that a nonsignatory to an arbitration agreement may invoke that 

agreement where the claims against it are based on allegations of agency.  See Meridian Imaging 

Sols., Inc. v. OMNI Bus. Sols. LLC, 250 F. Supp. 3d 13, 25 (E.D. Va. 2017) (holding that a 

“nonsignatory to the arbitration agreement[] may nevertheless compel arbitration against 

[plaintiff], a signatory, because [plaintiff]’s claims against him are based on his conduct as an 

agent of [] another signatory”); see also Long, 248 F.3d at 320 (4th Cir. 2001) (“A non-signatory 

may invoke an arbitration clause under ordinary state-law principles of agency or contract.”).  

Here, Rochester expressly relies on agency principles to lump all of the Merck Defendants 

together, alleging that “[a]ll of the defendants’ wrongful actions described in this complaint” 
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were “undertaken by the defendants’ various officers, agents, employees, or other 

representatives” with the “actual, apparent, and/or ostensible authority of the defendants.”  (See 

Compl. p.5 ¶ 18.)  

Based on the doctrines discussed above, the Merck Defendants that are not signatories to 

the MAD Agreement may nevertheless invoke that agreement, and Rochester is barred from 

avoiding the arbitration agreement simply by naming these additional parties.  Having chosen to 

sue five Merck entities for alleged overcharges on direct purchases of Zetia rather than solely the 

entity with whom Rochester entered into the distribution agreement that enabled those purchases, 

Rochester is now estopped as a matter of law from litigating its claims against the non-signatory 

Merck Defendants in court.  Rochester expressly alleges intertwined, concerted, and 

conspiratorial conduct between the Merck Defendants, and it expressly alleges that the Merck 

Defendants are acting as agents of one another.  Rochester does not even attempt to differentiate 

between the conduct of the different Merck Defendants.  When the controlling law is applied to 

these factual circumstances, the non-signatory Merck Defendants are entitled to invoke the 

arbitration agreement between Rochester and Defendant Merck Sharp & Dohme Corp. 

C. All Claims Against Merck Should Be Dismissed, or in the Alternative Stayed, 
Pending Bilateral Arbitration with Rochester in the Forum Specified in the 
Arbitration Agreement 

1. The Court Should Dismiss Rochester’s Claims Against Merck in Their 
Entirety 

Pursuant to FAA Section 3, “dismissal is a proper remedy when all of the issues 

presented in a lawsuit are arbitrable.”  Choice Hotels Int’l, Inc. v. BSR Tropicana Resort, Inc., 

252 F.3d 707, 709-10 (4th Cir. 2001).  “[D]istrict courts in the Fourth Circuit have recognized 

that dismissal, rather than a stay of trial pending arbitration, is appropriate where a court rules 

that all of a plaintiff’s claims must be arbitrated.”  In re Titanium Dioxide Antitrust Litig., 962 F. 

Case 2:18-cv-00071-RBS-DEM   Document 81   Filed 04/02/18   Page 20 of 33 PageID# 781



20 

Supp. 2d 840, 856 (D. Md. 2013) (“Because the entire claim of each relevant class member must 

be resolved by arbitration, this Court finds that dismissal, rather than a stay of trial, is 

appropriate.”); Iraq Middle Mkt. Dev. Found. v. Al Harmoosh, 769 F. Supp. 2d 838, 842 (D. Md. 

2011) (granting motion to dismiss under FAA Section 3 when all claims belonged in arbitration); 

Payton v. Nordstrom, Inc., 462 F. Supp. 2d 706, 709 (M.D.N.C. 2006) (“Instead of ordering a 

stay and compelling arbitration . . . the court should grant Defendant’s alternative motion to 

dismiss so that Plaintiff may submit his claims to mandatory, binding arbitration if he chooses to 

do so.”).  Here, all claims Rochester asserts against Merck must proceed, if at all, in arbitration.  

Therefore, dismissal of all claims as to Merck is warranted.  See Choice Hotels, 252 F.3d at 709-

10 (4th Cir. 2001); see also Garrett v. Margolis, Pritzker, Epstein & Blatt, P.A., 861 F. Supp. 2d 

724, 727 n.1 (E.D. Va. 2012) (“as an alternative to staying a case, dismissal without prejudice is 

also an acceptable part of the relief when ordering arbitration”).   

Dismissal is also appropriate because Rochester filed this action in this District rather 

than in the district encompassing the selected arbitration forum –  

.  On the “appropriate venue for arbitration,” the “FAA provides that a district court 

shall defer to the terms of the parties’ arbitration agreement.”  Energy Absorption Sys. v. 

Carsonite Int’l, 377 F. Supp. 2d 501, 504 (D.S.C. 2005).  The MAD Agreement specifies that 

“ ”  (Greenblatt Decl. Ex. A, 

Rochester MAD Agmt. p.4 ¶ 7(A).)  “An enforceable [forum-selection] clause prevents a court 

from exercising jurisdiction over a case that it would otherwise be authorized to hear[.]”  See 

Bartels by & through Bartels v. Saber Healthcare Grp., LLC, 880 F.3d 668, 680 (4th Cir. 2018); 

see also Forshaw Indus., Inc. v. Insurco, Ltd., 2 F. Supp. 3d 772, 791 (W.D.N.C. 2014) (“Where, 

as here, venue is improper as the parties have expressly agreed to arbitrate the dispute in other 
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locations, a court can . . . dismiss the action[.]”).  Dismissal is the best course for disposing of 

Rochester’s claims against Merck – both of which belong in arbitration – given “[t]he majority 

view holds that, where the parties have agreed to arbitrate in a particular forum, only a district 

court in that forum has the authority to compel arbitration under § 4 of the FAA.”  Am. Int’l 

Specialty Lines Ins. Co. v. A.T. Massey Coal Co., 628 F. Supp. 2d 674, 683 (E.D. Va. 2009).  

2. Alternatively, All Proceedings Against Merck Must Be Stayed Pending 
Bilateral Arbitration of Rochester’s Sherman Act Claims 

At the very least, if this Court is not inclined to dismiss Rochester’s claims, the “FAA 

requires a court to stay ‘any suit or proceeding’ pending arbitration of ‘any issue referable to 

arbitration under an agreement in writing for such arbitration.’”  Adkins v. Labor Ready, Inc., 

303 F.3d 496, 500 (4th Cir. 2002) (quoting FAA, 9 U.S.C. § 3).  “This stay-of-litigation 

provision is mandatory.”  Id.  The stay must remain in place until “arbitration has been had in 

accordance with the terms of the agreement.”  9 U.S.C. § 3; see also Prima Paint Corp. v. Flood 

& Conklin Mfg. Co., 388 U.S. 395, 400 (1967) (“Section 3 [of the FAA] requires a federal court 

in which suit has been brought upon any issue referable to arbitration under an agreement in 

writing for such arbitration to stay the court action pending arbitration once it is satisfied that the 

issue is arbitrable under the agreement.” (internal quotations omitted)).  

In the event that the Court declines to dismiss Rochester’s claims against Merck, the 

“clear federal directive in support of arbitration” requires a stay.7  Adkins, 303 F.3d at 500 (4th 

Cir. 2002) (internal quotations omitted). 

                                                 
7 The Court may also decide to stay any non-arbitrable claims against the other defendants.  “The 
decision whether to stay the litigation of the non-arbitrable issues is a matter largely within the 
district court’s discretion to control its docket.”  See Summer Rain v. Donning Co./Publishers, 
Inc., 964 F.2d 1455, 1461 (4th Cir. 1992).  In Summer Rain, the Fourth Circuit was “of [the] 
opinion that litigation on the non-arbitrable issues which depend on arbitrable issues should be 
stayed pending arbitration.”  Id.; see also Meridian Imaging Sols., Inc. v. OMNI Bus. Sols. LLC, 
250 F. Supp. 3d 13, 26 (E.D. Va. 2017) (“Importantly, a district court may, in its discretion, stay 
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3. To the Extent Rochester Proceeds with Its Claims Through Arbitration, 
It Must Do So on an Individual Basis and Not a Class Basis 

In the Fourth Circuit, whether an arbitration clause permits class arbitration, as opposed 

to individual arbitration, is a gateway question for the court – not the arbitrator – to decide unless 

the parties “unmistakably provide that the arbitrator would decide whether their agreement 

authorizes class arbitration.”  Dell Webb Communities, Inc. v. Carlson, 817 F.3d 867, 873, 877 

(4th Cir. 2016) (holding that the court should decide question of class arbitrability when the 

agreement does not discuss class arbitration); see also Chesapeake Appalachia, LLC v. Scout 

Petroleum, LLC, 809 F.3d 746, 761 (3d Cir. 2016) (“[T]he onerous burden of overcoming the 

presumption [against arbitrating the question of class action arbitrability] requires express 

contractual language unambiguously delegating the question—not mere silence or ambiguous 

contractual language.”).  Whether class arbitration is available is a proper inquiry for the court to 

decide on a motion to dismiss.  See, e.g., Joseph v. Quality Dining, Inc., 244 F. Supp. 3d 467, 

475 (E.D. Pa. 2017) (holding that the lead plaintiffs in a putative class action must “proceed in 

individual arbitration, so their claims are dismissed and the [entire] action closed”).  

Here, as in Dell Webb Communities, Inc. v. Carlson, Rochester’s arbitration agreement 

“says nothing at all about the subject” of class arbitration.  817 F.3d at 877 (4th Cir. 2016).  

Accordingly, given the absence here of clear and unmistakable evidence that the parties 

delegated to the arbitrator the question of class arbitration availability, this issue is one for the 

                                                                                                                                                             
 

 

the litigation of non-arbitrable claims . . . if it is deemed necessary or advisable.”).  Staying the 
claims brought by Rochester against non-Merck defendants is thus within this Court’s discretion. 
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court to resolve.8  See id.; see also Reed Elsevier, Inc. ex rel. LexisNexis Div. v. Crockett, 734 

F.3d 594, 599 (6th Cir. 2013) (“[A]t best, the agreement is silent or ambiguous as to whether an 

arbitrator should determine the question of classwide arbitrability; and that is not enough to wrest 

that decision from the courts.”); Chesapeake Appalachia, LLC v. Suppa, 91 F. Supp. 3d 853, 864 

(N.D.W. Va. 2015) (“the parties’ silence on the question of ‘who decides’ class arbitrability 

should not be read as implicitly consenting to submit the question to an arbitrator”). 

In fulfilling its role as gatekeeper in assessing class-action arbitrability, courts closely 

review the language of the underlying arbitration agreement.  But the usual presumption in favor 

of arbitration does not apply to the issue of whether the parties agreed to arbitrate on a class-wide 

basis.  That is because “class-action arbitration changes the nature of arbitration to such a degree 

that it cannot be presumed the parties consented to it by simply agreeing to submit their disputes 

to an arbitrator.”  Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 559 U.S. 662, 685 (2010).  As 

the Supreme Court explained in Stolt-Nielsen: 

In bilateral arbitration, parties forgo the procedural rigor and appellate review of 
the courts in order to realize the benefits of private dispute resolution: lower costs, 
greater efficiency and speed, and the ability to choose expert adjudicators to 
resolve specialized disputes.  But the relative benefits of class-action arbitration 
are much less assured, giving reason to doubt the parties’ mutual consent to 
resolve disputes through class-wide arbitration. 
 

Id. at 685-86.  Given the “fundamental” “differences between bilateral and class-action 

arbitration,” it is improper to presume “that the parties’ mere silence on the issue of class-action 

arbitration constitutes consent to resolve their disputes in class proceedings.”  Stolt-Nielsen, 559 

U.S. at 686-87; see also AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 348 (2011) (“the 
                                                 
8 By contrast, the question of general arbitrability of Rochester’s antitrust claims is properly 
delegated to the arbitrator, not the court, due in part to the clear and unmistakable language in the 
arbitration provision  

”  (Greenblatt Decl. Ex. A, Rochester MAD Agmt. pp.4-5 ¶ 
7(A).)  No such language exists with respect to the arbitrability of class claims.  (See id.) 
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switch from bilateral to class arbitration sacrifices the principal advantage of arbitration—its 

informality—and makes the process slower, more costly, and more likely to generate procedural 

morass than final judgment”); id. at 350 (“Arbitration is poorly suited to the higher stakes of 

class litigation.”).  Cf. Am. Exp. Co. v. Italian Colors Rest., 570 U.S. 228, 234 (2013) (“The 

Sherman and Clayton Acts make no mention of class actions.”). 

 “From these principles, it follows that a party may not be compelled under the FAA to 

submit to class arbitration unless there is a contractual basis for concluding that the party agreed 

to do so.”  Stolt-Nielsen, 559 U.S. at 684 (2010) (emphasis in original) (overturning arbitrator’s 

class certification decision when the parties had stipulated that they never reached an agreement 

to allow class arbitration).  There is no contractual basis whatsoever in the MAD Agreement to 

conclude that Merck agreed to resolve “disputes between hundreds or perhaps even thousands of 

parties” through class arbitration.  See id. at 686.  “The principal reason to conclude that this 

arbitration clause does not authorize classwide arbitration is that the clause nowhere mentions 

it.”  Reed Elsevier, Inc. ex rel. LexisNexis Div. v. Crockett, 734 F.3d 594, 599 (6th Cir. 2013); 

see also Dell Webb, 817 F.3d at 877 (4th Cir. 2016) (holding because the sales agreement “says 

nothing at all about the subject” “the parties did not unmistakably provide that the arbitrator 

would decide whether their agreement authorizes class arbitration” (emphasis added)).  

But here, the fact that the parties make no mention of class arbitration is not the only 

reason to conclude that they did not intend to allow it.  Here, as in Crockett, the language of the 

arbitration clause “limits its scope to claims” arising from an identified agreement between the 

contracting parties.  See Reed Elsevier, Inc. ex rel. LexisNexis Div. v. Crockett, 734 F.3d 594, 

599 (6th Cir. 2013).  Specifically, the MAD agreement cabins arbitration to claims “  

”  (Greenblatt Decl. Ex. A, Rochester MAD Agmt. 
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p.4 ¶ 7(A) (emphasis added).)   

 

  (See id. at pp.1, 8 (emphasis added).)  The MAD Agreement arbitration clause further 

speaks in the singular about “each Party,” and says nothing about arbitrating the claims of other 

parties through a class action.  (Id. at p.4 ¶ 7(A).)  Claims involving hundreds or thousands of 

unnamed strangers to Rochester’s MAD Agreement cannot logically be read as ones “that may 

arise out of or be related to” (id.) that Agreement.  Cf. Granite Rock Co. v. Int’l Bhd. of 

Teamsters, 561 U.S. 287, 308 (2010) (“the [collective bargaining agreement (CBA)] provision 

requiring arbitration of disputes ‘arising under’ the CBA is not fairly read to include a dispute 

about when the CBA came into existence”).  And Merck would not “lightly accept” “betting the 

company without effective judicial review [as] a cost of class arbitration[.]” Dell Webb, 817 F.3d 

at 875 (4th Cir. 2016) (internal quotations omitted).  Putative class members cannot proceed to 

arbitration vis-à-vis Rochester’s MAD Agreement.  

Accordingly, since class arbitration is not permitted under Rochester’s MAD Agreement, 

the putative class action brought by Rochester should be dismissed in favor of individual 

arbitration only. 

4. Any Claims against Merck that Rochester Purports to Bring on Behalf 
of Absent Class Members Are Now Moot in Light of Rochester’s 
Obligation to Arbitrate Its Own Individual Claims 

“When the claims of named plaintiffs become no longer justiciable before class 

certification, the purported class action must be dismissed as moot.”  Boatright v. Aegis Def. 

Servs., LLC, 938 F. Supp. 2d 602, 611 (E.D. Va. 2013).  Here, “Plaintiffs cannot continue to 

pursue in this Court the claims alleged on behalf of the purported class if their individual claims 

must proceed in arbitration.”  Boatright, 938 F. Supp. 2d at 611 (E.D. Va. 2013) (dismissing 

putative class claims); see also Lusardi v. Xerox Corp., 975 F.2d 964, 974 (3d Cir. 1992) 
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(“[W]hen claims of the named plaintiffs become moot before class certification, dismissal of the 

action is required.”). 

In Boatright v. Aegis Defense Services, LLC, the Eastern District of Virginia district court 

held that “because the Court has decided to compel arbitration of only Plaintiffs’ individual 

claims, the Court concludes that Plaintiffs’ class claims must be dismissed as moot.”  Boatright, 

938 F. Supp. 2d at 611 (E.D. Va. 2013).  The same outcome should follow here: Rochester 

“cannot continue to pursue in this Court the claims alleged on behalf of the purported class if 

[its] individual claims must proceed in arbitration.”  Boatright, 938 F. Supp. 2d at 611.  Indeed, 

the putative class does not have “a legal status separate from the interest asserted by the named 

plaintiff.”  Id. (quoting Sosna v. Iowa, 419 U.S. 393, 399 (1975)); see also Ashley v. Butz, 463 F. 

Supp. 165, 168 (E.D. Va. 1976) (“As the Fourth Circuit has recognized, a case which states that 

it is a class action is not saved from mootness [due to the named plaintiff’s loss of a stake in the 

lawsuit] absent an actual [prior] certification [of the class].”); Lomax v. Weinstock, Friedman & 

Friedman, P.A., No. CCB-13-1442, 2014 WL 176779, at *2 n.9 (D. Md. Jan. 15, 2014) 

(dismissing putative class action after holding the named plaintiff’s claims were subject to an 

arbitration agreement, reasoning “[b]ecause the purported class in the instant case has not been 

certified, the class does not have a legal status separate from [plaintiff’s] individual interest”), 

aff’d, 583 F. App’x 100 (4th Cir. 2014).  

Because each of Rochester’s claims against Merck is subject to binding arbitration, 

Rochester’s putative class action before this Court is moot and therefore properly dismissed as to 

Merck. 

V. CONCLUSION 

Pursuant to Section 3 of the Federal Arbitration Act, for the reasons above, Merck 

respectfully asks this Court to dismiss Rochester’s Sherman Act claims as well as the putative 
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class action against Merck.  If dismissal is denied, Merck alternatively seeks a stay of all 

proceedings. 
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