
 

December 30, 2016 

VIA ECF FILING 

Honorable Brian M. Cogan 

United States District Court 

Eastern District of New York 

225 Cadman Plaza East 

Brooklyn, NY 11201 

 

Re: In re: Propecia (Finasteride) Products Liability Litigation, MDL No. 2331 

Joint Letter Submission / Practice & Procedure Order No. 14  

Dear Judge Cogan:  

Counsel for Plaintiffs and Defendants Merck & Co., Inc. and Merck Sharp and Dohme Corp. 

(―Merck‖) submit this joint letter in accordance with Practice and Procedure Order No. 14 

(―PPO-14‖) (Doc. No. 354) and address the Court’s inquiries set out in PPO-14. 

 

First, in PPO-14, the Court requested that the Parties advise the Court if they believe any of the 

three existing cases in the First Bellwether Tranche may be subject to dismissal.  At this stage, 

the Parties do not believe that these three cases will be subject to a stipulation of dismissal.  

However, Merck intends to file motions for summary judgment in accordance with deadlines 

previously set by the Court.  

 

Second, with respect to the outstanding discovery in Finn v. Merck & Co., Inc., 14 Civ. 2075 

(BMC)(PK), medical records collection is substantially complete and is ongoing.  While the 

Parties have collected substantial medical records, no additional discovery is complete at this 

point in time.  As set forth in PPO No. 10, the Parties are entitled to conduct the following 

discovery: depositions of 1) the prescribing physician(s); 2) the diagnosing physician; 3) the 

plaintiff; 4) up to two (2) sales representatives; and 5) completion of the Defense Fact Sheet.  

PPO No. 10 (Second Amended) afforded the Parties one-hundred-five (105) days to complete 

case specific discovery of the first Case Pool.  PPO No. 10 allowed this much time, in part, given 

the difficulty of scheduling doctor depositions and locating former Merck employees (an issue 

that will be particularly relevant here given Mr. Finn used the product in the early 2000’s).  Once 

case-specific discovery is complete, the Parties will engage in preparation of case-specific 

experts’ reports.  PPO No. 10 provided approximately forty-five (45) days for completion of case 

specific expert reports.  However, the preparation of these reports is further complicated by the 

fact that the anticipated experts in this case will, at the same time, be engaged in preparing 

rebuttal reports and/or deposition practice related to both their general and case-specific 

causation reports.  PPO No. 10 also states ―…that the First Bellwether Tranche shall be trial 

ready by September, 2017.‖  Based on the above, both Parties believe that the work necessary to 

complete discovery in the Finn case and get it on the same track as the other three bellwethers 
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cannot be completed in time to keep the trial ready date of September 2017.  However, the 

Parties differ on the approach the Court should take regarding the use of Finn as a bellwether 

candidate.  Each will be discussed in turn: 

 

The PEC’s View: 

 

The PEC’s view is as follows: the next five months of this case will be one of the most important 

periods in the litigation.  As directed by PPO No. 10, the PEC served general and case-specific 

causation expert reports this past December.  Those reports included five general causation 

reports from the following disciplines: 1) biological plausibility/mechanism; 2) 

neuropsychology; 3) urology/clinical plausibility; 4) epidemiology; and 5) regulatory.  The 

reports in total, comprise nearly three hundred pages of text with references to thousands—if not 

tens of thousands—of pages of peer reviewed literature and Merck documents.  Between know 

and July 14, 2017; the very time-period required to complete case-specific discovery in Finn, 

PPO No. 10 directs the Parties to complete the following: 

 

1) Prepare and complete opposition reports (February 1, 2017); 

2) Prepare and complete rebuttal reports (March 1, 2017); 

3) Prepare for and take the depositions of at least nine to ten anticipated collective 

experts (March 15, 2017 – May 12, 2017); 

4) Completing opening briefs on Motions to Exclude (May 30, 2017); 

5) Complete opposition briefs (June 30, 2017); and 

6) Complete reply briefs (July 14, 2017). 

 

It is the PEC’s view that there is simply not enough time to complete case-specific discovery on 

Finn simultaneous to completion of the Daubert process.  This is particularly true given Mr. Finn 

is represented by Johnson//Becker, PLLC (a member of the PEC).  While, the Firm is committed 

to the case, and at any given time has had no less than four lawyers engaged on the project, it 

was Johnson//Becker’s primarily responsible for the science and epidemiology based expert 

reports.  While the epidemiology expert may be passed to another Firm for purposes of any 

rebuttal report and deposition preparation, the expertise Johnson//Becker gained in preparing the 

primary science experts cannot readily be transferred to another Firm in the PEC.  In short, it 

would significantly impact completion of the expert process if Johnson//Becker were required to 

simultaneously take on the science preparation and completion of Finn’s case specific work up.
1
 

 

                                                           
1
    Additionally, the PEC notes that the Parties are also engaged in case-specific and expert 

discovery in the New Jersey consolidated proceedings.  The PEC makes this observation because 

Lead Counsel in that case are members of the PEC and PSC in this Multi-District Litigation.  In 

other words, although not set forth in detail here, the Parties are collectively engaged in the same 

case-specific and expert discovery work in the New Jersey litigation which trails this case by 

approximately ninety (90) days.  The fact the Parties are simultaneously engaged in these two 

cases explains, in part, the allocation of work in this MDL (i.e., certain firms were primarily 

tasked with MDL work, while others were primarily tasked with overseeing the New Jersey 

consolidated proceedings).    
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Based on these factors, the PEC proposes the following: that the Court Order the Parties to 

propose a Second Bellwether Tranche (which would include Finn and likely other cases from the 

Court’s random case pool selection) by January 30, 2017.  The Second Bellwether Tranche 

would target case-specific discovery to commence after completion of the Daubert process (July, 

2017), and end before trial in September of 2017 (if feasible).  The PEC makes this 

recommendation in an effort to sustain the current trial setting and satisfy the Court’s goal of 

working-up Finn (and potentially other cases) as potential bellwether trial pick. 

 

 

Merck’s Position:      
 

In response to the Court’s Practice and Procedure Order No. 14, Merck states as follows: 

 

Second Amended Practice and Procedure Order No. 10 provides that the First Bellwether 

Tranche shall be trial ready by September, 2017.  The Order also provides that the Court will 

issue a scheduling order to govern all trial related obligations, including the specific date for 

commencement of trial and that the trial will consist of one plaintiff.  Merck agrees that, with the 

addition of case specific discovery in Finn, the Parties cannot get the Finn case on the same track 

as the other three bellwethers and for Finn to be trial ready by September 2017.  While we are 

continuing to collect medical records, Merck believes that sufficient records from Plaintiff’s key 

healthcare providers have been collected such that depositions of Plaintiff and Plaintiff’s 

prescribing physician(s) and diagnosing physician(s) can be completed by March 31, 2017.  In 

addition, the Defense Fact Sheet should be completed and produced to Plaintiff on or before 

March 31, 2017.  In light of the discovery necessary to get Finn on the same track as the other 

three bellwethers, Merck proposes the following modifications to the schedule outlined in PPO-

10 (Second Amended), paragraph 13: 

 

1. Initial Case Specific Discovery/Defense Fact Sheet in Finn:  March 31, 2017;  

2. Plaintiffs’ Rebuttal Experts for existing cases in First Bellwether Tranche (Hathaway, 

Dawson, Jessmon):   March 31, 2017; 

3. Plaintiff’s Expert Witness Disclosure in Finn: April 30, 2017; 

4. Defendants’ Expert Witness Disclosure in Finn: June 9, 2017; 

5. Depositions of All Expert Witnesses (Hathaway, Dawson, Jessmon and Finn): June 

23 to August 25, 2017;
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6. Dispositive and Daubert Motions: 

 

A. Opening brief:  September 15, 2017; 

B. Opposition brief:  October 20, 2017; 

C. Reply brief:  November 10, 2017; and 

 

7. Trial Ready:  February, 2018. 

 

 

                                                           
2
   Finn may supply a rebuttal report on case-specific, if necessary, one week prior to the 

deposition of the case-specific expert(s).    
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The parties appreciate the Court’s attention to these issues, and counsel for both parties are 

available at the Court’s convenience to discuss this or any other matters.  

Respectfully submitted, 

s/Charles F. Morrow                              

Charles F. Morrow 

chip.morrow@butlersnow.com   

BUTLER SNOW LLP 

Crescent Center 

6075 Poplar Avenue, Suite 500 

Memphis, TN 38119 

(901) 680-7200 

 

Counsel for Merck & Co., Inc. and Merck 

Sharp & Dohme Corp. 

 

s/Timothy J. Becker                               

Timothy J. Becker 

tbecker@johnsonbecker.com  

JOHNSON//BECKER PLLC 

444 Cedar Street, Suite 1800 

St. Paul, MN 55101 

(612) 436-1861 

 

Plaintiffs’ Executive Committee  

 

  

cc:  All ECF Registered Counsel  
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