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Introduction and Overview: 

Merck Cannot Satisfy the High Burden for Imposing Restrictions on Speech   
 
 

The First Amendment’s guarantee of freedom of speech and the press grants no special 

exception to corporations accused of discriminating against their employees. Merck’s motion 

here is an unwarranted attempt to muzzle Plaintiffs’ Counsel and thereby limit the number of 

plaintiffs who opt in and join this case. This is not the first time that Merck has sought to curtail 

the class’s participation.  

First, Merck opposed conditional certification. It lost. Merck now tries a new tactic; it 

attacks Plaintiffs’ Counsel for issuing press releases about this case even though Plaintiffs’ 

counsel did nothing more than provide accurate information regarding the suit and employees’ 

rights to opt in and join. Merck’s effort to broadly restrain such speech must fail, because any 

restrictions on Class Counsel’s  right to communicate with the class “should be based on a clear 

record and specific findings that reflect a weighing of the need for a limitation and the potential 

interference with the rights of the parties.” Gulf Oil Co. v. Bernard, 452 U.S. 89, 101 (1981). 

Here, Merck hasn’t come close to overcoming case law and the First Amendment, both of which 

prohibit limiting fair and honest communications from Class Counsel to potential class members. 

Merck claims that Plaintiffs’ Counsel’s press releases and other communications are 

misleading, but this position is based on a parsing of language that is patently unreasonable. 

Merck’s invitation to limit the class’ and the public’s access to the facts of this case  should be 

decisively denied. 
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I. Legal Standard 

Merck labors under a heavy burden on this motion. To justify court intervention, the 

moving party must establish that its opponent’s communications with class members are 

misleading, coercive, or abusive and “threaten[ ] the proper functioning of the litigation.”  See, 

e.g.,Bobryk v. Durand Glass Mfg. Co., No. 12-5360, 2013 U.S. Dist. LEXIS 145758, at *10, 11, 

23-24 (D.N.J. Oct. 9, 2013) (internal quotation marks omitted); Burrow v. Sybaris Clubs Int’l, 

Inc., No. 13-2342, 2014 U.S. Dist. LEXIS 148576, at *5-6 (N.D. Ill. Oct. 17, 2014) (quoting 

same); see further Dkt. 129 at 14 (“[T]he Court does not find that there has been any form of 

abusive communication that threatens the proper functioning of this litigation.”) (citing Gulf Oil, 

452 U.S. at 100). There must also be a “likelihood of serious abuses.” In re School Asbestos 

Litig., 842 F.2d 671,683 (3d Cir. 1988); see also, e.g., Taylor v. Pittsburgh Mercy Health Sys., 

No. 09-377, 2009 U.S. Dist. LEXIS 75342, at *9 (W.D. Pa. Aug. 25, 2009) (finding no “clear 

record” of “serious abuses” in press reports and website); Johnson v. Equinox Holdings, Inc., No. 

13-6313, 2014 U.S. Dist. LEXIS 58724, at *3 (S.D.N.Y. Apr. 28, 2014) (same).  

II. Argument 

 None of Plaintiffs’ communications falls under the standard described above.  Unlike the 

scenario where employers engage in unilateral communications with employees, there is no 

inherent potential for coercion or abuse in the communications of which Merck complains. 

Plaintiffs’ Counsel has no employment relationship with would-be class members. And, in 

contrast to employers who hold life and death power over their employees’ earnings, class 

counsel presents no coercive influence over the class. Counsel, moreover, did not communicate 

with any class members directly. Instead, Counsel issued two press releases to the general public 

and posted material on its website, all consisting of accurate, factual information about the status 
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of the litigation and linking prominently to the Court-authorized Notice itself. Most of this 

information is available on the Court’s docket and/or the Court-authorized Notice to potential 

class members.  

Counsel for Plaintiffs issued a press release on April 28, 2016. When Plaintiffs’ Counsel 

issued the press release, this Court had already granted Plaintiffs’ Motion for Conditional 

Certification and authorized opt-in notice to the collective action members. Although Merck 

asserted during a meet-and-confer process that this press release was somehow problematic (Dkt. 

176-4, Ex. 2 to Defs’ Mtn.), it cited minimal legal support for its position, never sought Court 

intervention, and never followed up. 

On June 13, 2016, the Court-approved Notice was sent to all potential collective action 

members, informing them of this suit and their right to participate. The Notice included a blank 

consent to join form with instructions to employees on how to submit it. (Dkt. 148, Signed Joint 

Stipulation Regarding Notice of Conditional Certification.) The Notice also made clear that 

Merck contested all claims in the action and denied any wrongdoing or liability; that the Court 

had not made a final determination that the case could proceed as a collective action; and that the 

Court had not made “any determination about the merits of the case, including whether 

[Defendants] wrongfully denied wages to [the recipient] or any other female Sales 

Representatives. (Id. at 5.) 

 By July 21, 2016, approximately one month later, over 400 current and former Merck 

employees had joined the case. Plaintiffs’ Counsel issued a second press release reporting this 

development. (Sanford Decl. Ex. 1) The press release as posted, on a website called “PR 

Newswire,” plainly and prominently states that its “Source” is Sanford Heisler, LLP. Contrary to 

Merck’s assertions, nothing about the press release (which is posted on a site whose sole purpose 
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is to distribute press releases) suggests either endorsement by the Court or that the release itself 

is a news article. Further, the press release contains a link to the Court-authorized Notice, 

enabling class members and other individuals to view the judicially approved language about the 

suit on the case website maintained by the Claims Administrator. As Merck notes, Counsel also 

posted a copy of the press release on the Sanford Heisler web site, where it is clearly filed under 

Press Releases. (Dkt. 176-5, Ex. 3 to Defs’ Mtn.) Sanford Heisler also maintains an updated page 

on its website about the status of the case, as it does for all active cases. (Dkt. 176-6, Ex. 6 to 

Defs’ Mtn..) Here, too, a link to the Court-authorized Notice is prominently featured.  

 Finally, Merck objects to a message displayed on Sanford Heisler’s Twitter page that 

states that the firm is looking for female sales representatives who were discriminated against at 

Merck. (Dkt. 176-6, Ex. 5 to Defs’ Mtn.) The “tweet” contains a link to the webpage for this 

litigation so that individuals can receive basic information regarding the case. This message does 

not summon class members to join the litigation or to sue Merck. It is perfectly acceptable for 

Counsel to investigate the class’ claims, as Merck itself conceded when, in response to Plaintiffs’ 

Letter Motion to Compel (Dkt. 61) it agreed in July 2015 to provide class member names and 

contact information to Plaintiffs for investigatory purposes. The Twitter message in question 

serves only as a simple restatement of what the Court-ordered Notice and reminder postcard 

already say: that female sales representatives may be eligible to do join the case. There can be no 

possible harm from this innocuous statement, except inasmuch as Merck views class members 

coming forward to participate in or inquire about this litigation as harmful.  

Any class counsel worthy of the name must serve as more than a potted plant. Counsel 

must actively investigate the facts and prosecute the case to ensure that plaintiffs defeat the 

inevitable motion to decertify and prevail in the action. That is all that class counsel did here. 
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 None of the communications of which Merck complains does anything more than 

facilitate the free choice of potential class members to inquire about or participate in this 

litigation. They do not threaten the proper functioning of the litigation; rather, they are part and 

parcel of that functioning. See Garcia v. Pilgrim's Pride Corp., No. 06-710, 2006 U.S. Dist. 

LEXIS 47479, at *4-7 (E.D. Pa. July 13, 2006) (“We are at a loss to determine how . . . notifying 

potential class members of the existence of the lawsuit overwhelms the will of the employee to 

make decisions about participation in the lawsuit”; finding nothing improper about plaintiff’s 

counsel’s activities towards encouraging participation in the case, and declining to restrict 

communications with class members). Merck has not presented any evidence even suggesting 

that employees were deceived or coerced into joining the case. See Frye v. Baptist Mem. Hosp., 

Inc.,  No. 07-2708, 2008 U.S. Dist. LEXIS 41511, at *7-8 (W.D. Tenn. May 20, 2008) (noting 

that defendant “could not point to any harm that it suffered as a result of plaintiffs’ counsel’s 

communications with putative collective action members”); Howard v. Securitas Sec. Servs., 

USA, 630 F. Supp. 2d 905, 908 (N.D. Ill. 2009) (finding no evidence that employees were 

induced to join collective action by misleading information and no indication of actual taint on 

the litigation). The harm contemplated by Merck—namely that current and former employees 

may come forward to learn more about or join the lawsuit – is not the sort of harm Gulf Oil and 

its progeny were intended to remedy. Indeed, nothing in the materials targeted by Merck’s 

“emergency motion” is in any way deceptive or coercive, let alone “sufficiently misleading to 

reflect a likelihood of serious abuse[].” Taylor, 2009 U.S. Dist. LEXIS 75342, at *7-8 (alteration 

in original) (internal quotation marks omitted).  

Nothing underscores more graphically the impropriety of Merck’s attack on the press 

releases of Plaintiffs’ Counsel than Merck’s own press statement apparently issued on or around 
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July 23, 2016 (see Sanford Decl. Ex. 2). Unsurprisingly, Merck fails to disclose this statement in 

its motion, since to do so would be to acknowledge that Defendants have had ample opportunity 

to relate their side of the story. See Taylor, 2009 U.S. Dist. LEXIS 75342, at *9.  

 For all of these reasons, Merck’s motion should be denied in its entirety. 

A. Plaintiffs’ Communications to the Public are Not Inaccurate or Misleading 

Merck contends that several statements contained in Plaintiffs’ press releases are 

misleading. This is simply untrue. 

(i) Merck objects to the characterization of this case as a $250 million suit. This is factual 

information taken directly from the Second Amended Complaint in this matter and contained in 

virtually every press report from the inception of the action. (Dkt. 137, ¶ J.) Merck has had 

ample opportunity to strike Plaintiffs’ damages demand as scandalous or unjustifiable (see Fed. 

R. Civ. P. 12(f)) but has declined to do so. There is nothing surprising about Merck’s reticence. 

Plaintiffs’ Counsel Sanford Heisler has in fact won a $250 million punitive damages verdict 

against Novartis Pharmaceuticals Corporation in a gender discrimination action with very similar 

allegations to those in the instant case. (Sanford Decl. ¶ 3.) With a market capitalization of 

$161.65 billion as of close of business on July 27, 2016, Merck would be hard pressed to argue 

that a verdict of $250 million or more is outside of the realm of possibility.1  

(ii) Merck states that the press releases fail to adequately distinguish between conditional 

certification of the Equal Pay Act (EPA) collective action and class certification of Plaintiffs’ 

Title VII claims under Federal Rule of Civil Procedure 23. Because of this, Merck argues, the 

                                                           
1 Merck’s assertion that the press releases issued by Sanford Heisler imply that the Court has 
already awarded $250 million in damages is patently specious. The press releases discuss 
Plaintiffs’ claims of discrimination, beliefs and allegations that they suffered such 
discrimination, and challenges to Merck’s pay determinations. Nothing about the releases 
suggests that there has been a verdict in favor of the class, let alone a nine-figure award.  
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statements suggest that class employees will have no further opportunity to participate in the case 

if they fail to opt-in. If this were indeed a flaw, it is one shared by the opt-in Notice agreed to by 

the parties and approved by this Court. Merck does not contend—nor could it—that the Notice 

itself is misleading because it fails to mention the pending class action. Moreover, the distinction 

between class and collective actions is a technical one likely to be unfamiliar to laypeople; courts 

frequently use the term “class” to denote collective actions See, e.g., Ruehl v. Viacom, Inc., 500 

F.3d 375, 379 n.3 (3d Cir. 2007). 

In fact, although the April 2016 press release focuses on pay equity issues under the EPA 

and on the Court’s conclusion that the case should go forward as a collective action, it also 

expressly states that Plaintiffs assert other allegations of systematic discrimination and that “[t]he 

Plaintiffs plan to seek class certification of their systemic gender discrimination claims under 

Title VII of the Civil Rights Act in the coming months.” (Dkt. 176-3, Ex. 1 to Defs’ Mtn, at 2.) 

Similarly, the June 2016 release highlights again the issue of pay discrimination and states that 

the Court ordered “that female sales representatives across the country be given notice of their 

opportunity to join the Equal Pay Act lawsuit against Merck.” (Dkt. 176-5, Ex. 3 to Defs’ Mtn. at 

2.) It is in this light that the press release mentions the 400 opt-ins and the deadline to opt into 

the case. The June 2016 statement reiterates that Plaintiffs raise other claims of systematic 

discrimination under Title VII and that they will seek class certification of these claims in the 

coming months. To the extent that certain class members might potentially be confused, they are 

directed by the press releases to the Court-approved notice, which they should have already 

received by mail; if they remain confused, the Notice itself provides contact information for 

Plaintiffs’ Counsel. 

Any possible misunderstanding that an employee needs to opt-in in order to assert Title 
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VII claims is dispelled by the consent to join form itself, signed by every opt-in, which states: 

I consent to join the Equal Pay Act collective action entitled Kelli Smith et al. v. Merck & 
Co. Inc., et al., No. 3:13-cv-2970, seeking to recover unpaid compensation, liquidated 
damages, and any other relief sought in this action under the Equal Pay Act, 29 U.S.C. 
§ 206(d). 

 
(Dkt. 148, Signed Joint Stipulation Regarding Notice of Conditional Certification, at 9 (emphasis 

added).) 

(iii) Merck argues that the July 2016 press release implies that the 400 plus opt-ins assert 

“broad” claims of discrimination under both the EPA and Title VII. It is unclear how this 

impression would be created, or whom the press releases could mislead. The press release merely 

highlights that the opt-ins have come forward to assert claims of pay discrimination under the 

EPA, and states that the Title VII claims remain reserved for future proceedings. Further, even 

assuming that a press statement did suggest that there were 400 Title VII claimants, such a 

misimpression would be unlikely to improperly induce other employees to join the EPA action 

by filing a form which states unambiguously that the employee joins the EPA collective action in 

order to seek relief under the EPA. Any contention that there is a potential for deception here is 

far-fetched and the product of an interpretive imagination run wild. 

(iv) Merck objects to the statement in the July 2016 press release that retaliation is illegal. 

Merck worries that this somehow implies that Merck will retaliate against opt-ins. Merck’s 

anxiety is misplaced. This statement serves, and is intended to serve, as an assurance that the law 

protects employees from retaliation and, thus, that Merck is not likely to engage in retaliation. It 

is hardly different from the strong statement about retaliation in the Notice (“NO 

RETALIATION IS PERMITTED / Federal law prohibits anyone from discriminating or 

retaliating against you in any manner for joining or deciding not to join in this lawsuit” (Dkt. 

148, Signed Joint Stipulation Regarding Notice of Conditional Certification, at 6), or even from 
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Merck’s own press statement asserting that the Company has an anti-retaliation policy which 

“prohibits any form of retaliation against an employee because he/she has brought forward a 

complaint.” (Sanford Decl. Ex. 2) 

In Johnson, the court rejected this precise argument, concluding that a lawyer’s email to 

potential class members cautioning them that they  

need not sign any statement or provide information [on behalf of their employer] and that 
they are protected legally against retaliation for participating in any manner in this 
litigation, is neither false nor misleading. While [defendant] may not like even the 
implied possibility that it would be capable or retaliation or pressure, Plaintiffs' 
counsel is under no obligation to portray [defendant] in a favorable or even neutral 
light so long as it steers clear of the serious abuses in communications described 
above.  

 
2014 U.S. Dist. LEXIS 58724, at *5 (emphasis added). See further Frye, 2008 U.S. Dist. LEXIS 

41511, at *6, 17 (revised statement that the FLSA prohibits employer retaliation and “Should 

you feel you have suffered from any retaliation, contact us at once” was not “deceptive or 

misleading”). Unlike in Maddox v. Knowledge Learning Corp., where counsel asserted that 

“[e]ven if [defendant] KLC were to take any action against you, the lawyers in the case stand 

ready to combat any retaliation on your behalf,” Plaintiffs’ Counsel here merely reiterated the 

legal prohibition against retaliation.  499 F. Supp. 2d 1338, 1345 (N.D. Ga. 2004). 

It is well-recognized that the fear of retaliation is the most significant obstacle to 

participation in a collective action against one’s current or former employer. (Sanford Decl. ¶ 5) 

See, e.g., Shahriar v. Smith & Wollensky Rest. Group, 659 F.3d 234, 244 (2d Cir. 2011) (“Thus, 

an employee fearful of retaliation or of being ‘blackballed’ in his or her industry may choose not 

to assert his or her FLSA rights.”). If anything, a statement implying that Merck is likely to 

retaliate against opt-ins would serve to chill, rather than encourage, participation in the action. 

Such an interpretation would be counter-intuitive and, if true, counterproductive. It simply makes 
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no sense. 

Finally, Sanford Heisler’s statement, appended to all its press releases, that it is 

committed to vindicating important civil rights such as the protections against retaliation is not 

specific to Merck but a declaration of the firm’s fundamental purpose.2 It is a representation that 

Sanford Heisler will zealously represent its clients and endeavor to protect their rights, not only 

in this case but in every case. Indeed, Counsel has a duty to do so. In short, nothing about these 

statements is materially misleading, let alone threatens to create a serious risk of thwarting the 

proper functioning of this litigation. 

B. All of Merck’s Cases Are Inapplicable and/or Readily Distinguishable 

Merck’s cases cannot meet the stringent standard for imposition of communications 

restrictions. There is no general prohibition on Plaintiffs’ Counsel issuing press statements or 

updating its case webpage during the notice and opt-in period in a collective action. Cf. Arteaga 

v. Hutchins Drywall, Inc., No. 06-1177, 2011 U.S. Dist. LEXIS 8668, at *7-8 (D. Nev. Jan. 21, 

2011) (holding that counsel did not engage in sanctionable solicitation when it engaged an agent 

at a labor union to meet with and seek out potential plaintiffs during opt-in period).3  And Merck 

cites no cases from the Third Circuit endorsing this proposition.  

For its part, Merck’s primary authority, Ruggles v. WellPoint, Inc., 591 F. Supp. 2d 150 

(N.D.N.Y. 2008), despite emphasizing the court’s control over the notice process, is actually 

grounded on a “litany of abuses and misleading statements” warranting court intervention. Id. at 

                                                           
2 In virtually every press statement that Sanford Heisler issues, it includes a statement of purpose 
that the firm “is committed to protecting the rights of individuals in employment discrimination, 
wage and hour, qui tam, and other civil rights matters.” 

3 Plaintiffs note that advertisements to solicit potential collective action plaintiffs are 
constitutionally protected commercial speech. E.g. Calderon v. GEICO Gen. Ins. Co., No. 10-
1958, 2011 U.S. Dist. LEXIS 2815, at *22 (D. Md. Jan. 12, 2011).  
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164; Taylor, 2009 U.S. Dist. LEXIS 75342, at *10-11 n. 3. See also, e.g., Martin v. Sprint/United 

Mgmt. Co., No. 15-5237, 2016 U.S. Dist. LEXIS 352, at *59 (S.D.N.Y. Jan 4, 2016) (declining 

to issue restriction on plaintiff’s communication with potential opt-ins following conditional 

certification where there was no record of abuse or misleading statements that would jeopardize 

the notice process); Gordon v. Kaleida Health, 737 F. Supp. 2d 91, 102 (W.D.N.Y. 2010) (noting 

that Ruggles does not justify a restriction on communications “without a specific showing of an 

actual need to avoid a likelihood of abusive conduct” and that any such unsupported restriction 

would be an “abuse of discretion”); Forauer v. Vt. Country Store, Inc., No. 12-276, 2013 U.S. 

Dist. LEXIS 164167, at *10-11 (D. Vt. Nov. 19, 2013) (ruling that communications need not 

comport with the language of the opt-in notice; rather, any restrictions on communications must 

be based on specific likelihood of abuse). 

Many of Defendants’ cases involve direct contacts aimed at individual class or collective 

action members as opposed to issuance of press releases or general statements to the public. 

Merck cites Kwong v. Osaka Japanese Restaurant Inc., No. 12-3423, 2014 U.S. Dist. LEXIS 

5763, at *10-11 (S.D. Tex. Jan. 15, 2014), which barred parties from may initiating contact with 

potential collective action members during the opt-in process. But Kwong was mainly concerned 

with direct individual solicitation. And Kwong itself relied on Lima v. International Catastrophe 

Solutions, Inc., 493 F. Supp. 2d 793, 801-02 (E.D. La. 2007), which notes that media outreach 

and advertising are not inherently problematic. Id. at 802 (“However, there is no reason to 

prohibit the use of consulates, publications, radio, or the internet.”).4  See also, e.g., Hernandez 

                                                           
4 To the extent that Kwong or other cases can be read as a blanket prohibition on 
communications apart from the opt-in notice, even without a sufficient showing of likely abuse, 
they are inconsistent with Gulf Oil and the overwhelming body of precedent. See, e.g., Webb v. 
Discover Prop. & Cas. Ins. Co., No. 08-1607, 2008 U.S. Dist. LEXIS 95431, at *9 (M.D. Pa. 
Nov. 24, 2008) (finding no “clear record” of abuse constituting the requisite “specific findings” 
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v. Best Buy Stores, L.P., No. 13-2587, 2015 U.S. Dist. LEXIS 154103 (S.D. Cal. Nov. 13, 2015) 

(finding the allegation that counsel improperly used class member contact information to engage 

in direct individual solicitation; not warranting of sanctions based on lack of sufficient evidence 

under Gulf Oil); Ruggles, 591 F. Supp. 2d at 156 (plaintiffs’ counsel disseminated letters that 

allegedly conflicted with court notice); Camesi v. Univ. of Pittsburgh Med. Ctr., No. 09-85J, 

2009 U.S. Dist. LEXIS 102475 (W.D. Pa. Nov. 4, 2009) (finding that although counsel issued 

notice letters to potential opt-ins alleged to be misleading and to conflict with the court-

authorized notice, the letters “push[ed] the envelope” but did not specifically undermine or 

contradict the notice and did not warrant sanctions; directing parties to confer on further 

mailings) 

Other cases cited by Merck involved attempts to preempt and circumvent the notice and 

opt-in process by unilaterally issuing misleading notices while motions for conditional 

certification and authorization of notice were pending. In Taylor v. CompUSA, Inc., No. 04-718, 

2004 U.S. Dist. LEXIS 14520, at *11-12 (N.D. Ga. June 29, 2004), the court held that a pre-

certification email blast informing employees of the case and of their right to opt-in was not per 

se improper. Nevertheless, it was misleading for the email to contain statements—presented as 

definitive conclusions—that employees were entitled to join the lawsuit, that their positions had 

been misclassified as exempt from overtime, and that they were owed unpaid overtime plus 
                                                                                                                                                                                           
under Gulf Oil; a mere suspicion that abuse may occur is insufficient); Foster v. Nova 
Hardbanding, LLC, No. 15-1047, 2016 U.S. Dist. LEXIS 53426, at *22 (D.N.M. Apr. 20, 2016) 
(“Generally, after a conditional certification is granted, communication with putative class 
members is not prohibited where a party has not engaged in misleading, coercive, or otherwise 
abusive communications.” (internal quotation marks omitted)); Frye, 2008 U.S. Dist. LEXIS 
41511, at *13-14 (holding that a ban on communications “in the absence of specific findings of 
abuse would be entirely inconsistent with Gulf Oil”; instead, courts generally allow 
communications while limiting misleading statements). Moreover, the Court has entered no such 
order in this case (nor have Defendants sought one), so there is not anything Plaintiffs’ Counsel 
could have violated.  
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damages and interest.  

Here, Plaintiffs have merely reported and commented on developments in the lawsuit 

without stating any premature conclusions regarding the outcome of the case. Counsel’s press 

statements are replete with language about Plaintiffs’ “claims,” “allegations,” and “beliefs,” 

belying any suggestion that there has been a final or definitive ruling.  

Most significantly, Merck relies on cases involving a demonstrated capacity for abuse. 

See, e.g., Stransky v. HealthONE of Denver, Inc., 929 F. Supp. 2d 1100 (D. Col. 2013) 

(defendant-employer held mandatory in-person meetings with potential opt-ins, violating a prior 

court order; during these meetings, defendant engaged in misleading, confusing, coercive, and 

improper communications with the employees that intimidated them and that could deter 

participation in the action). Such misconduct is simply not established here. Cf. Taylor, 2009 

U.S. Dist. LEXIS 75342, at *6-9 (in similar situation to the present case, finding no sufficient 

record of serious abuses), Johnson, 2014 U.S. Dist. LEXIS 58724, at *4 (declining to issue 

restriction on communications where counsel sent investigatory letters to potential class 

members addressing them as “Class Member” and pledging to get them the money they were 

owed; the email did not “present objectively false information” and its overall effect was not 

misleading), Frye , 2008 U.S. Dist. LEXIS 41511, at *16-17 (finding that the present form of 

counsel’s letter and website did not contain deceptive or misleading statements and that his 

conduct did not support a communications ban),5 Payne v. Goodyear Tire & Rubber Co., 207 

F.R.D. 16, 20 (D. Mass. 2002) (statements of parties’ opinions on disputed issues are not 
                                                           
5 Contrary to Merck’s suggestions, Frye did not actually hold that the original statements were 
misleading and impermissible, only that the revised versions were not. Moreover, the allegedly 
improper statement that “nurses or hourly employees . . . are eligible to join the lawsuit” 
preceded conditional certification and notice in that case. Frye, 2008 U.S. Dist. LEXIS 41511, at 
*4 (internal quotation marks omitted).The analysis of whether such a statement is materially 
misleading and abusive is very different after a court directs opt-in notice to the employees.  
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coercive or misleading and do not warrant corrective action).  

III. Conclusion 

 Merck’s self-serving motion amounts to all smoke, no fire, and an exegetical sleight-of-

hand. Merck fails to satisfy its heavy burden.  There is no evidentiary basis to support “specific 

findings” that create a  “need for a limitation and the potential interference with the rights of the 

parties.” Gulf Oil, 452 U.S. at  101. There is nothing misleading, coercive, or abusive or 

“threaten[ing] the proper functioning of the litigation.”  Bobryk, 2013 U.S. Dist. LEXIS 145758, 

at *10, 11, 23-24. And there is no abuse whatsoever let alone a “likelihood of serious abuses.” In 

re School Asbestos Litig., 842 F.2d at 683. 

Accordingly, the Court should not impose any limitations on Plaintiffs’ Counsel’s right to 

communicate with potential opt-ins and class members.. 
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