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UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

 

In re: 

 

BIND THERAPEUTICS, INC., et al.
1
, 

 

                                               Debtor. 

: 

: 

: 

: 

: 

: 

: 

Chapter 11 

 

Case No. 16-11084 (BLS) 

(Jointly Administered) 

 
Related Docket No. 209 

Objection Deadline:  July 7, 2016 @ 10:00 a.m. 

Hearing Date: July 7, 2016 @10:00 a.m. 

 

LIMITED OBJECTION AND RESERVATION OF RIGHTS  

OF ASTRAZENECA AB (PUBL) TO THE DEBTOR’S SALE OF ASSETS 

 

AstraZeneca AB (publ) (“AstraZeneca”) hereby files this Limited Objection and 

Reservation of Rights with respect to the proposed sale by BIND Therapeutics, Inc. (the 

“Debtor”) of substantially all of its assets (the “Purchased Assets”) and the proposed bidding 

procedures for the sale (the “Bidding Procedures”), all as set forth in the Sale Motion.
2
  

AstraZeneca objects to the sale only to the extent that it seeks to sell the Debtor’s interests in 

intellectual property that has been licensed to AstraZeneca free and clear of such licenses. 

1. Under the License Agreement, dated as of April 19, 2013 (as it may have been 

amended from time to time), the Debtor granted to AstraZeneca, among other things, certain 

exclusive and nonexclusive royalty-bearing rights with respect to patent right and other 

intellectual property of the Debtor (the “License Agreement”). The License Agreement more 

                                                 

1
 The Debtors, together with the last four digits of each Debtor’s U.S. federal tax identification number, are: BIND 

Therapeutics, Inc. (6148) and BIND Biosciences Security Corporation (3208). The address for the Debtors is 325 

Vassar Street, Cambridge, MA 02139 

2
  Motion Pursuant to Bankruptcy Code Sections 105(a), 363, 365, 503, and 507 and Bankruptcy Rules 2002, 

3007, 6004, 6006, 9007, and 9014 For Entry of: (A) Order (I) Approving Bidding Procedures in Connection with 

Sale of Assets of the Debtors, (II) Approving Form and Manner of Notice, (III) Scheduling Auction and Sale 

Hearing, (IV) Authorizing Procedures Governing Assumption and Assignment of Certain Contracts and Unexpired 

Leases, and (V) Granting Related Relief and (B) Order (I) Approving Purchase Agreement, (II) Authorizing Sale, 

Free and Clear of Liens, Claims, Encumbrances, and other Interests, and (III) Granting Related Relief (ECF # 209). 

Capitalized terms not otherwise defined have the meaning given to them in the Sale Motion. 
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broadly governs the terms under which the Debtor and AstraZeneca collaborate to research, 

develop and commercialize certain pharmaceutical products.  

2. Upon review of the Sale Motion, AstraZeneca believes that the proposed sale of 

the Purchased Assets pursuant to the Bidding Procedures may include patents, patent 

applications or other intellectual property that is or may be subject to the rights of AstraZeneca 

under the License Agreement.   

3. AstraZeneca does not object to the Bidding Procedures or oppose a sale by the 

Debtor of any of its patents, patent applications or other intellectual property that is subject to the 

rights of AstraZeneca under the License Agreement. However, to the extent that the Debtor seeks 

to sell the Purchased Assets free and clear of liens and interests, AstraZeneca files this Limited 

Objection to ensure that any and all sales of the Purchased Assets remain subject to the rights of 

AstraZeneca under the License Agreement, including, in the event of rejection, any applicable 

rights of AstraZeneca under section 365(n) of the Bankruptcy Code. 

RELIEF REQUESTED 

 

4. Pursuant to section 363(e) of the Bankruptcy Code, AstraZeneca respectfully 

requests as an initial matter that (a) the asset purchase agreement of the successful bidder 

expressly acknowledge the rights of AstraZeneca under the License Agreement as a permitted 

encumbrance (or similar defined term) with respect to the Purchased Assets and (b) any order or 

orders approving the sale of the Purchased Assets include the following provision or one 

substantially similar to it: 

Notwithstanding any provision in this Order to the contrary, the 

entry of this Order and the consummation of the transactions 

contemplated by this Order is without prejudice to the rights of 

AstraZeneca AB (publ) and its affiliates under that certain License 

Agreement, dated April 19, 2013, and under any other agreements 

with the Debtor for the license of intellectual property, including, 
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in the event of the rejection of any such agreements, the rights of 

AstraZeneca and its affiliates under section 365(n) of the 

Bankruptcy Code. 

BASIS FOR RELIEF 

 

5. The Debtor seeks to sell the Purchased Assets free and clear of liens and interests 

pursuant to section 363(f) of the Bankruptcy Code.  But section 363(f) does not invest a debtor 

with any greater property rights than it otherwise held prior to bankruptcy. The Debtor cannot, 

under section 363(f), sell a greater property interest than it possesses.   

6. The Debtor has already conveyed to AstraZeneca certain rights in its intellectual 

property as set forth in the License Agreement. Therefore, it cannot now sell more than its 

remaining interest in such intellectual property.  See 11 U.S.C. § 541(a)(1) (providing that 

property of the estate includes all “legal or equitable interests of the debtor in property as of the 

commencement of the case”). In other words, any sale of intellectual property by the Debtor 

must remain subject to any prior conveyances by the Debtor of any interests in such intellectual 

property.  In re Access Beyond Technologies, Inc., 237 B.R. 32, 38 at note 5 (Bankr. D. Del. 

1999) (“federal law regarding the assignment of patents makes patent assignments subject to the 

conditions of any licenses or other rights previously conferred by the patent holders”).   

7. Moreover, section 363(f) by its own terms cannot authorize a sale free and 

clear of the rights granted to AstraZeneca under the License Agreement. None of the relevant 

requirements of section 363(f) is satisfied in this case: (i) applicable nonbankruptcy law does not 

permit a sale of such property free and clear of AstraZeneca’s license rights; (ii) AstraZeneca 

does not consent to a sale free and clear of its interests; (iii) the License Agreement is not in bona 

fide dispute; and (iv) AstraZeneca cannot be compelled to accept a money satisfaction of its 

rights and interests. Further, to the extent that the License Agreement is rejected, the Purchased 
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Assets cannot be sold free and clear of AstraZeneca’s rights under section 365(n) of the 

Bankruptcy Code.  In re Crumbs Bake Shop, Inc., 522 B.R. 766, 778-79 (Bankr. D.N.J. 2014). 

8. Accordingly, there is no legal or factual basis to sell the Debtor’s interests in its 

intellectual property free of AstraZeneca’s rights under the License Agreement. But even if such 

a basis existed, this Court would be required under the terms of section 363(e) to prohibit or 

condition the sale as is necessary to provide adequate protection of AstraZeneca’s interests.  In re 

Delaware & Hudson Railway Co., 124 B.R. 169, 175 (D. Del. 1991) (“At the request of any 

party in interest in the property to be sold, the Bankruptcy Court shall prohibit the sale or 

condition the sale as necessary to provide for adequate protection of the party’s interest.”); see 

also 3 COLLIER ON BANKRUPTCY 16TH ed. rev. ¶ 363.05[2] at 363-39 (16th Ed. 2016) (“the 

requirement of adequate protection in section 363(e) is mandatory”). 

CONCLUSION AND RESERVATION OF RIGHTS 

 

9. For the foregoing reasons, AstraZeneca respectfully requests that the transaction 

documents and any order or orders approving the sale of the Purchased Assets expressly provide 

that the sale is subject to and without prejudice to the rights of AstraZeneca under the License 

Agreement, including, in the event of the rejection of such agreement, AstraZeneca’s rights 

under section 365(n) of the Bankruptcy Code. AstraZeneca reserves the right to supplement this 

Limited Objection and Reservation of Rights, including by filing a further objection to the Sale 

Motion on or before the Sale Objection Deadline. 

Date:  July 6, 2016    McCARTER & ENGLISH LLP 

 Wilmington, DE 

     /s/ Kate R. Buck   

     Kate R. Buck (DE Bar #5140) 

     405 North King Street, 8
th

 Floor 

     Wilmington, DE 19801 

     Telephone:  (302) 984-6300 

     Email: kbuck@mccarter.com 
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     -and-  

 

Martin E. Beeler, Esquire 

Covington & Burling, LLP 

The New York Times Building 

620 Eighth Avenue 

New York, NY 10018 

Telephone: (212) 841-1000 

Email: mbeeler@cov.com 

 

Counsel for AstraZeneca AB (publ) 
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CERTIFICATE OF SERVICE 

 I, Kate R. Buck, Esquire, hereby certify that on July 6, 2016, a true and correct 

copy of the foregoing Limited Objection and Reservation of Rights of AstraZeneca AB to 

the Debtor's Sale of Assets was caused to be served upon the below listed parties via First 

Class Mail, postage pre-paid or in the manner so indicated. 

 /s/ Kate R. Buck   

Kate R. Buck (DE Bar #5140) 

 

John Henry Knight  

Richards, Layton & Finger, P.A.  

One Rodney Square  

920 North King Street  

P.O. Box 551  

Wilmington, DE 19801  

Christopher R. Harris  

Latham & Watkins LLP  

885 Third Avenue  

New York, NY 10022   

 

 

Mark S. Kenney  

Office of the U.S. Trustee  

844 King Street, Suite 2207  

Lockbox 35  

Wilmington, DE 19801  

Kimberly A. Posin  

Latham & Watkins LLP  

355 South Grand Avenue  

Los Angeles, CA 90071-1560  

 

 

Benjamin Joseph Steele  

Prime Clerk LLC  

830 3rd Avenue  

9th Floor  

New York, NY 10022  
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