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June 21, 2016 

The Honorable Christopher J. Burke    VIA ELECTRONIC FILING 
United States District Court      
844 N. King Street      REDACTED 
Wilmington, DE  19801                PUBLIC VERSION 

Re: Idenix Pharmaceuticals, Inc., et al. v. Gilead Sciences, Inc., 
  C.A. Nos. 13-1987-LPS-CJB, 14-109-LPS-CJB and 14-846-LPS-CJB 

Dear Judge Burke: 
 Idenix respectfully requests that the Court deny Gilead’s letter application asking the 
Court to order Idenix to agree to a provision that would preclude Idenix from seeking any 
“rulings on evidence and testimony from the Montpellier Court” in France when that court 
presides over depositions in France.  (D.I. 324, Exh A at ¶ 8.)  The proposed language would 
improperly strip the French court of authority over the depositions, and effectively render the 
depositions unsupervised, which is contrary to the purpose of the depositions taking place in a 
French court.  The proposed language would also eliminate the ability of the French court to 
assist the parties in resolving disputes at the time and in a manner consistent with French law (all 
subject, of course, to this Court’s ultimate review of any objections during the depositions—a 
provision to which the parties have already agreed).  Gilead’s proposal is dangerous, 
unnecessary, and improper. 
 Gilead apparently wishes to proceed as if:  (1) these depositions are not being conducted 
pursuant to the Hague Convention; (2) the French judge did not order these depositions to be 
taken in a court in France; and (3) a French judge will not be in attendance.  In effect, Gilead 
desires to use the provision at issue to turn the court in France into a conference room in the U.S. 
and turn the depositions into ones that are governed solely by U.S. laws.  That is directly 
contrary to the legal basis by which these depositions have been sought and ordered, i.e. that they 
be held in a French court.  There are rules in France regarding discovery of its citizens, including 
the French Blocking Statute.  It is Idenix’s understanding that one of the roles of the French 
Judge will be to ensure that the rights of French citizens are respected and that its laws are 
properly followed.  Gilead’s proposal would preclude that and strips the French Court of its 
power to preside over the deposition, and essentially turn the French Judge into a “potted plant.”  
Gilead provides no reason or basis to tie the French Court’s hands in this manner 
 The proposal is also directly harmful to Idenix, given the breadth of Gilead’s proposed 
provision—seeking to prohibit all rulings on evidence and testimony.  Idenix would be 
prohibited from seeking any guidance or ruling from the Court since the depositions relate solely 
to evidence and testimony.  In the event that the French judge asks the parties to weigh in on any 
issue that may arise during the depositions, such as to provide their respective positions as to 
whether certain testimony or examination is appropriate under French law, Idenix would be 
precluded from answering in any way that would suggest that it is seeking a ruling as to whether 
such evidence/testimony is appropriate under French law.  In effect, the French court would be 
deprived of its ability to hear from both parties and to manage its affairs in accordance with 
French laws.  Idenix cannot possibly predict with certainty what issues may arise during the 
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depositions and what relief may appropriately be sought under French law.  While Idenix is 
hopeful that both parties will proceed in an orderly and reasonable fashion and in accordance 
with the laws of France, Idenix cannot agree to waive its right to seek any guidance or relief that 
might be proper as it may.    
 Nothing that Idenix’s counsel stated during the December 17 hearing before this Court is 
inconsistent with the position Idenix now takes.  Idenix has not interfered, and will not, “interfere 
in any way” with Gilead’s efforts to take these depositions through the Hague Convention.  (D.I. 
324 at 1.)  Nor is Idenix “objecting to the deposition[s] on relevance grounds.”  (Id.)  And Idenix 
still has “absolutely no objection” to taking these depositions under the Hague process.  What 
Idenix does object to is Gilead’s attempts to ignore the fact that these depositions are being taken 
pursuant to the Hague Convention in a court of law in France as well as what appears to be an 
attempt to deprive Idenix of any protections that are permitted under French law.   

Gilead asks this Court (without basis) to assume Idenix will ask the French judge to 
“preclude questions as outside the scope of the Letters Rogatory … and potentially shut down 
the questioning.”  (Id. at 2.)  Gilead points to the depositions in the U.K. taken under the Hague 
Convention as support for its request.  But at no point during the deposition cited by Gilead did 
counsel for Idenix ever instruct a witness not to answer, including on relevance grounds or 
because a question was outside the scope of the Letters Rogatory.  Rather, it was the Examiner 
that occasionally interjected to inquire about certain lines of questioning.  Even then, the 
Examiner gave Gilead substantial leeway without any interference from counsel for Idenix.  
Counsel for Idenix acted more than reasonably during these depositions, and has represented to 
counsel for Gilead that it intends to do so in France during the upcoming depositions.1 
Nonetheless, if the judge in France governs the upcoming depositions in a similar manner, he or 
she should be free to do so.  The fact is if the French judge feels that a line of questioning is 
improper under French law and/or that a witness’ rights need to be protected, the parties would 
be ill-advised to interfere with the French judge’s authority to address such issues. 

Gilead claims that deletion of the relevant provision would be potentially “extremely 
prejudicial” in the event that “the French judge does not allow a witness to answer questions 
based on rulings that are more appropriately within the purview of this Court.”  (D.I. 324 at 2.)  
While Idenix recognizes that certain rulings may be better suited for this Court, Idenix does not 
believe that it would be a proper exercise of this Court’s jurisdiction to attempt to circumscribe 
the role of a French court that is presiding over a deposition in France.  Notably, while employed 
by Idenix, four of the six witnesses were deposed by Gilead (including Dr. Griffon) as part of a 
related interference proceeding, which is in the record in this case.  The two that have not, are of 
questionable relevance.  In view of the foregoing, Gilead’s claim of potential prejudice is 
unsupported.  Idenix even offered to forego calling any of these witnesses at trial in exchange for 
Gilead agreeing not to pursue these depositions in France (which are unnecessary in Idenix’s 
view), but Gilead rejected that offer.   

Idenix already has been extremely flexible in negotiating the protocol by agreeing to 
provisions that were intended to protect against the concerns raised by Gilead.  For example, 
since Idenix agreed to the provision proposed by Gilead that “[t]he Court in the U.S. Litigation 
may rule on all objections and instructions at a later date” (Id., Exh A at ¶ 8, emphasis added.), 
the parties have already agreed to alert the French judge that parties may make objections and 
recognize that those objections may be ruled on a later date by this Court.  Nothing further is 
required or would be appropriate.     

                                                 
1 Notably, the type of objections made by counsel for Idenix were no different than those made 
by counsel for Gilead in other depositions in the U.S.  (See Exh. 1 at 79:9-17, 126:18-127:2; Exh. 
2 at 118:24-119:5.)  Yet Gilead attempts to portray Idenix’s counsel as having approved of 
“effectively narrow[ing] the scope” of these depositions.  (D.I. 324 at 2.) 
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Furthermore, many of the witnesses that will be deposed are third party former 
employees of Idenix residing in France that are not under the control of Idenix and that Idenix 
could not compel to appear in the U.S. for deposition.  None of the deponents have even seen the 
provisions in the protocol being negotiated by the parties.  In negotiating the protocol, and 
throughout Gilead’s efforts to seek discovery in France, Idenix has been mindful of the discovery 
restrictions in France, including the French Blocking Statute.  Idenix does not feel it is proper to 
agree to a provision that might not adequately protect the deponents in France, or could be 
viewed as acquiescing to a provision that might be inconsistent with their rights in France.   

Finally, contrary to Gilead’s accusations, Plaintiffs are in no way attempting “to thwart 
Gilead’s discovery” of Dr. Griffon (or any other witness).  (Id. at 2.)  As explained previously, 
Plaintiffs prepared to make Dr. Griffon available for examination in December, but prior to the 
deposition, Dr. Griffon informed Plaintiffs that he was refusing to voluntarily give a deposition.  
(D.I. 246 at 1.)  He has now agreed to attend the June 23 deposition, and Plaintiffs have no 
objections to the depositions going forward and do not object to the depositions on relevance 
grounds.  Plaintiffs’ only objection is to Gilead’s attempt to remove the authority of the French 
judge to preside over the depositions in accordance with French law.   

Respectfully, 
 
       /s/ John G. Day 
 
       John G. Day (#2403) 
 
JGD/nml 
Attachments 
 
cc: All Counsel of Record (via electronic mail; w/attachments) 
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