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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 

 
IN RE PROPECIA (FINASTERIDE) 
PRODUCTS LIABILITY LITIGATION  

 

Master File No. 1:12-md-02331-JG-VVP 
MDL No. 2331 
 
Honorable John Gleeson 
Honorable Viktor V. Pohorelsky 

 
 

PLAINTIFFS’ REPLY MEMORANDUM OF LAW IN FURTHER 
SUPPORT OF THEIR RENEWED ORDER TO SHOW CAUSE 

DIRECTED TO JULIANNE IMPERATO-MCGINLEY, M.D./OPPOSITION TO THE 
AFFIRMATION OF SHERYL A. ORWEL, ESQUIRE  

 
 The Plaintiffs’ Executive Committee in the above-referenced litigation, by and through 

the undersigned counsel, respectfully submits this reply memorandum of law in further support 

of the Plaintiffs’ application to this Court for an Order compelling Julianne Imperato-McGinley, 

M.D. (“Dr. Imperato-McGinley”) to appear in Court and show cause why she should not be 

required to fully comply with the subpoena duces tecum served upon her.   

 Dr. Imperato-McGinley is believed to have been the Principal Investigator or Co-

Principal Investigator of the clinical drug trials of Finasteride.1  These Order to Show Cause 

proceedings involve a February 3, 2015, subpoena duces tecum (“Subpoena”) directed to Dr. 

Imperato-McGinley, and served upon her the next day.2  By virtue of the Subpoena, the Plaintiffs 

requested numerous categories of documents related to Dr. Imperato-McGinley’s work in 

relation to Finasteride, both in the Dominican Republic and otherwise, and the Finasteride 

clinical trials she oversaw, including copies of research agreements, all documents related to 

safety and efficacy studies in connection with the clinical trials, all documents sent to and from 

the Food and Drug Administration and the National Institute of Health concerning the studies, 

and all documents reflecting the relationship between Finasteride and sexual side effects. 

                                                
 1 See generally “Affidavit of Alan C. Milstein, Esquire in Support of Order to Show 
Cause” [Document No. 246-1] (“Milstein Affidavit”); see also Milstein Affidavit, Exhibit A. 
 2 See Milstein Affidavit, Exhibit A; see also Milstein Affidavit, Exhibit B. 
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 Consistent with Federal Rule 45(a)(1)(A)(iii), the Subpoena directed Dr. Imperato-

McGinley to produce documents within her “possession, custody, or control,” or within the 

“possession, custody, or control” of her “agents, servants, employees or other representatives.”3 

“Regardless of the witness’ legal relationship to a document, for the purposes of a Rule 45 

subpoena, a document is within a witness’s ‘possession, custody, or control’ if the witness has 

the practical ability to obtain the document.”4  Indeed, “[d]ocuments are under a party’s control 

when it has the right, authority or practical ability to obtain them from a non-party.”5 

  Dr. Imperato-McGinley initially claimed that she had never received the Subpoena, 

despite the fact that it had indisputably been served at her office.6  Subsequently, her counsel 

Sheryl A. Orwel requested, and was granted, additional time to respond.7  On July 8, 2015, Ms. 

Orwel sent an e-mail advising that she had retrieved “16 boxes from storage,” and “the number 

of boxes we need to review for potential responsive records could increase to 40.”8  Ms. Orwel 

gave no indication that these documents were not in the possession, custody, or control of Dr. 

Imperato-McGinley.9  Indeed, these documents were by definition in the possession, custody, or 

control of Dr. Imperato-McGinley, because the service of the Subpoena triggered their retrieval 

from storage.  At a minimum, these documents were in the possession, custody, or control of Dr. 

Imperato-McGinley’s “representative” Ms. Orwel.  On the eve of the final extension deadline for 

production, Ms. Orwel suddenly indicated that there were almost no responsive documents, and 

any responsive documents were under the control of Weill Cornell Medical College.10   

                                                
 3 See Milstein Affidavit, Exhibit A. 
 4 See Tiffany (NJ) LLC v. Qi Andrew, 276 F.R.D. 143, 147-48 (S.D.N.Y. 2011).  
 5 See Babaev v. Grossman, Docket No. CV03-5076, 2008 U.S. Dist. LEXIS 77731, at *3 
(E.D.N.Y. September 8, 2008). 
 6 Compare Milstein Affidavit, Exhibit B with Milstein Affidavit, Exhibit C.  
 7 See Milstein Affidavit, Exhibit C.  
 8 See Milstein Affidavit, Exhibit D (emphasis added).  
 9 See Milstein Affidavit, Exhibit D.  
 10 See Milstein Affidavit, Exhibit E.  
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 Ms. Orwel served Dr. Imperato-McGinley’s “Objections and Responses to Plaintiff’s 

[sic] Subpoena” on July 30, 2015.  Therein, Ms. Orwel asserted that Dr. Imperato-McGinley 

lacks possession, custody, or control of any of the documents being sought by virtue of the 

Subpoena (save for a two-page bibliography).11  Tellingly, Dr. Imperato-McGinley did not verify 

the responses or otherwise certify under oath that she lacks possession, custody, or control of the 

requested documents.  Indeed, Dr. Imperato-McGinley would have everyone believe (but not 

under oath) that, for example, she does not even possess or have control over the research papers 

or photographs generated in connection with her research.  Such an assertion must be scrutinized 

through sworn testimony in open court, as it is virtually impossible that she would lack 

possession, custody, or control over the documents related to what is believed to be a significant 

part of her life’s work.  The Plaintiffs requested, and this Court entered, an Order to Show Cause. 

 At Ms. Orwel’s suggestion, on or around August 4, 2015, the undersigned served a 

separate subpoena upon Weill Cornell Medical College (“Second Subpoena”), seeking the exact 

same categories of documents as were sought from Dr. Imperato-McGinley.12  On August 24, 

2015, in response to the Second Subpoena, Weill Cornell Medical College produced a mere 631 

pages of documents, constituting less than half a box.13  The documents appear to contain 

nothing from Dr. Imperato-McGinley’s days researching in the Dominican Republic, nothing 

about her discovery, and just a handful of documents related to Merck.14  The paltry production 

by Weill Cornell Medical College emphasizes, as opposed to eliminates, the continued need for a 

“show cause” hearing with regard to the issue of Dr. Imperato-McGinley’s documents, and 

where these highly relevant and probative documents went. 

                                                
 11 See Milstein Affidavit, Exhibit A. 
 12 See “Supplemental Affidavit of Alan C. Milstein, Esquire in Support of Order to Show 
Cause” (“Supplemental Milstein Affidavit”), ¶ 2; see also Supplemental Milstein Affidavit, 
Exhibit A.  
 13 See Supplemental Milstein Affidavit, ¶ 3.  
 14 See Supplemental Milstein Affidavit, ¶ 4.  
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 The Affirmation provided by Sheryl A. Orwel, Esquire (“Orwel Affirmation”) similarly 

emphasizes the continued need for a “show cause” hearing.  Though Ms. Orwel repeatedly 

affirms that Dr. Imperato-McGinley has no documents in her possession, custody, or control, 

these statements must be disregarded under Second Circuit precedent, as Ms. Orwel does not 

claim to have personal knowledge, or even any “knowledge,” regarding the factual question of 

what documents Dr. Imperato-McGinley has or had in her possession, custody, or control.15  

Tellingly, Dr. Imperato-McGinley has provided no affirmation, declaration, or affidavit.  Second, 

the remainder of the Orwel Affirmation, wherein Ms. Orwel explains that Weill Cornell Medical 

College will be producing documents in response to the Second Subpoena, is a classic “red 

herring.”  These assertions hardly answer the question of what documents Dr. Imperato-

McGinley has in her possession, custody, or control and is required to produce by virtue of this 

Court’s Subpoena.  Indeed, Weill Cornell Medical College produced a mere 636 pages of 

documents in response to the Second Subpoena, and none of the documents that Dr. Imperato-

McGinley would naturally be expected to have in her possession, custody, or control. 

It is clearer than ever that Dr. Imperato-McGinley should appear in Court and explain to 

this Court why she has produced in effect absolutely nothing in response to the Subpoena served 

upon her.  This Court should direct Dr. Imperato-McGinley to appear before this Court and show 

cause why she should not have to produce all responsive documents, to provide an explanation as 

to what if any documents were destroyed and when they were destroyed, advise what prompted 

counsel to initially believe there were between sixteen and forty boxes, and what those boxes 

contain, and find Dr. Imperato-McGinley in contempt of Court if she continues to refuse to 

comply with the Subpoena. 

                                                
 15 See Ugarte v. Johnson, 40 F. Supp. 2d 178, 179 n.1 (S.D.N.Y. 1999) (collecting 
numerous cases from the Second Circuit, and within the Second Circuit, holding that a court 
should not credit, and should not rely upon, an “attorney affidavit not based on personal 
knowledge”). 
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Dated: Tuesday, August 25, 2015  Respectfully submitted, 

      SHERMAN, SILVERSTEIN, KOHL, 
      ROSE & PODOLSKY, P.A. 
 
     By: /s/ Alan C. Milstein     
      Plaintiffs’ Executive Committee 
      Alan C. Milstein, Esquire 

308 Harper Drive, Suite 200 
Moorestown, NJ 08057 
Telephone: 856-662-0700 
Facsimile: 856-488-4744 

 
      Attorneys for the Plaintiffs 
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