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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 

 
IN RE PROPECIA (FINASTERIDE) 
PRODUCTS LIABILITY LITIGATION  

 

Master File No. 1:12-md-02331-JG-VVP 
MDL No. 2331 
 
Honorable John Gleeson 
Honorable Viktor V. Pohorelsky 

 
 

PLAINTIFFS’ MEMORANDUM IN SUPPORT OF THEIR RENEWED ORDER TO 
SHOW CAUSE DIRECTED TO JULIANNE IMPERATO-MCGINLEY, M.D. 

 
 I. INTRODUCTION 

 The Plaintiffs in the above-referenced litigation, by and through the undersigned counsel, 

respectfully move this Court for an Order to Show Cause compelling Julianne Imperato-

McGinley, M.D. (“Dr. Imperato-McGinley”) to fully comply with the subpoena duces tecum 

served upon her on February 4, 2015, and appear in person to explain why she has failed to do 

so.  In support of this application, the Plaintiffs say, state, and aver as follows: 

 II. FACTUAL STATEMENT 

 This matter arises out of the Plaintiffs’ use of Finasteride, marketed by Defendant Merck 

under the brand names of Propecia or Proscar (depending on indication and dosage).  Merck 

credits Dr. Imperato-McGinley as being the individual responsible for a discovery that led Merck 

to develop and market Finasteride.   

 On or around February 3, 2015, this Court issued a subpoena duces tecum, signed by the 

undersigned, to Dr. Imperato-McGinley (“Subpoena”).1  By virtue of the Subpoena, the 

undersigned sought numerous highly relevant documents related to the development of 

Finasteride, and set a compliance deadline of March 19, 2015.  Consistent with this Court’s 

Practice and Procedure Order No. 6, and Federal Rule of Civil Procedure 45, defense counsel 

                                                
 1 See Subpoena, a true and correct copy of which is attached to the Affidavit of Alan C. 
Milstein (“Milstein Affidavit”) as Exhibit “A.”  
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was provided with notice prior to the Subpoena being served upon Dr. Imperato-McGinley.  

Defense counsel did not object to the Subpoena or move to quash it.   

 On February 4, 2015, the day after the Subpoena was issued, a process server served the 

Subpoena upon the Account Manager at Dr. Imperato-McGinley’s office and thereafter filed an 

Affidavit of Service with this Court.2  The date for compliance came and went without any 

response at all from Dr. Imperato-McGinley.  Thereafter, the undersigned applied for an Order to 

Show Cause, and this Court issued an Order to Show Cause directing Dr. Imperato-McGinley to 

appear in person and show cause why she should not be required to respond to the Subpoena 

[Doc. No. 238].  The undersigned served the Order on Dr. Imperato-McGinley. 

 On May 28, 2015, prior to the return date of the Order to Show Cause, Sheryl A. Orwel, 

Esquire, counsel for Dr. Imperato-McGinley, contacted the undersigned.  Ms. Orwel represented 

that Dr. Imperato-McGinley never received or saw the Subpoena, notwithstanding that it was 

served on her office.  Ms. Orwel advised her client would comply with the Subpoena but needed 

additional time to do so.  The undersigned granted Ms. Orwel’s request for an additional thirty 

days to respond, on the condition that she would indeed supply the documents and not just serve 

objections, and agreed to adjourn any hearing on the Order to Show Cause. 

 On June 30, 2015, Ms. Orwel asked for one final thirty-day period in which to produce 

documents responsive to the Subpoena.  Ms. Orwel further stated, “Also, if the cost becomes 

prohibitive, we may need to discuss cost shifting for significant expenses incurred for 

compliance.”3  This office agreed to that request for a final thirty-day extension of time, and 

agreed to discuss the request for shifting the costs of compliance.   

                                                
 2 See Affidavit of Service, a true and correct copy of which is attached to the Milstein 
Affidavit as Exhibit “B.”  
 3 See June 30, 2015, e-mail from Sheryl A. Orwel, a true and correct copy of which is 
attached to the Milstein Affidavit as Exhibit “C.”  
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 On July 8, 2015, Ms. Orwel sent an e-mail reading in pertinent part as follows: 

We have an initial count of 16 boxes from storage.  However, the 
number of boxes we need to review for potential responsive 
records could increase to 40.  Given this volume, we can hire a law 
firm to review all these records or hire a temporary clerk.  Please 
confirm that the plaintiffs will cover the cost and expense of a 
clerk for review.  …  I await your response.4 
 

On July 14, 2015, the undersigned confirmed that this law firm would “pay the copying 

costs and $2500 for any clerk you need to have assist [Dr. Imperato-McGinley] in compiling the 

documents.  Please advise when I can expect the documents to arrive.”  On July 28, 2015, Ms. 

Orwel wrote, “I intend to forward a copy of Dr. Imperato-McGinley’s responses to the Plaintiff’s 

Subpoena by the end of this week.”  Subsequently, however, Ms. Orwel wrote, “The search for 

records of Dr. Imperato-McGinley has not proved to be very fruitful, but a final review is being 

conducted.”  In response, the undersigned wrote, in pertinent part, “Earlier you said [16] boxes 

had been located and as many as 40 boxes may be available.”5   

The undersigned then telephoned Ms. Orwel pursuant to Local Rule of Civil Procedure 

37.3(a) in an attempt to resolve this discovery dispute without the necessity of filing a motion.  

During the telephone call, Ms. Orwel essentially implied that the documents were in the custody 

of New York Presbyterian/Weill Cornell Medical Center, and not Dr. Imperato-McGinley, and 

advised that Dr. Imperato-McGinley would not be producing any documents.  This, however, 

makes absolutely no sense, as Ms. Orwel gave every indication that she had retrieved between 

sixteen and forty boxes from storage, review was proceeding apace, and responsive documents 

would be produced prior to the final extension deadline.  The undersigned counsel then advised 

he would immediately serve the institution with the identical subpoena.  Ms. Orwel, whose 

                                                
 4 See July 8, 2015, e-mail from Sheryl A. Orwel, a true and correct copy of which is 
attached to the Milstein Affidavit as Exhibit “D” (emphasis added).    
 5 See E-Mail string, a true and correct copy of which is attached to the Milstein Affidavit 
as Exhibit “E.”  
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signature line reveals she is “Associate University Counsel” for “Weill Cornell Medical 

College,” advised however that she would not accept service, and she did not believe there was 

more than a handful of documents.6   

On July 30, 2015, Ms. Orwel furnished Dr. Imperato-McGinley’s written “objections and 

responses” to the Subpoena, which were completely at odds with the prior representation that 

there were somewhere between sixteen and forty boxes’ worth of documents.7  The only 

document furnished by Dr. Imperato-McGinley was a two-page “bibliography.”8  Moreover, Dr. 

Imperato-McGinley’s responses strongly suggest, consistent with her counsel’s initial 

representation that there were at least sixteen boxes’ worth of documents, that numerous 

responsive documents do exist, but Dr. Imperato-McGinley is claiming not to have “possession, 

custody, or control” of those documents.9  Indeed, Dr. Imperato-McGinley is careful to assert, in 

each of her responses, that she has no responsive documents in her “possession.”10 

III. LEGAL ARGUMENT 

Consistent with Federal Rule 45(a)(1)(A)(iii), the Subpoena directed Dr. Imperato-

McGinley to produce documents within her “possession, custody, or control,” or within the 

“possession, custody, or control” of her “agents, servants, employees or other representatives.”11 

“Regardless of the witness’ legal relationship to a document, for the purposes of a Rule 45 

subpoena, a document is within a witness’s ‘possession, custody, or control’ if the witness has 

                                                
 6 See Milstein Affidavit, ¶¶ 19-21.  
 7 See “Julianne Imperato-McGinley, M.D.’s Objections and Responses to Plaintiff’s [sic] 
Subpoena to Produce Documents,” a true and correct copy of which is attached to the Milstein 
Affidavit as Exhibit “F.”  
 8 See Milstein Affidavit, Exhibit F.  
 9 See, e.g., Milstein Affidavit, Exhibit F, page 1, ¶¶ 1-2. 
 10 See generally Milstein Affidavit, Exhibit F.  
 11 See Milstein Affidavit, Exhibit A. 
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the practical ability to obtain the document.”12  Indeed, “[d]ocuments are under a party’s control 

when it has the right, authority or practical ability to obtain them from a non-party.”13 

Dr. Imperato-McGinley is, according to Merck, one of the most important individuals in 

the development of Finasteride, and the development of Finasteride in turn appears to be a major 

component of her life’s work.  It is simply implausible – in fact, it is utterly unbelievable – that 

Dr. Imperato-McGinley has no “right, authority or practical ability” to obtain and produce the 

relevant documents within the sixteen to forty boxes’ worth of documents at issue.  Indeed, the 

fact that these boxes were apparently obtained by the attorney who represents her, reviewed with 

the assistance of a clerk at the undersigned’s expense, and then simply withheld on the eve of the 

date set for production conclusively demonstrates that numerous responsive documents were and 

remain within Dr. Imperato-McGinley’s “possession, custody, or control,” or at a bare minimum 

in the “possession, custody, or control” of her “representatives.”   

 IV. CONCLUSION 

 Predicated upon the foregoing, this Court should direct Dr. Imperato-McGinley to appear 

before this Court and show cause why she should not have to produce all responsive documents 

within ten (10) days, to provide an explanation as to what if any documents were destroyed and 

when they were destroyed, advise what prompted counsel to initially believe there were between 

sixteen and forty boxes, and find Dr. Imperato-McGinley in contempt of court if she continues to 

refuse to comply with the Subpoena.14 

 

 

                                                
 12 See Tiffany (NJ) LLC v. Qi Andrew, 276 F.R.D. 143, 147-48 (S.D.N.Y. 2011).  
 13 See Babaev v. Grossman, Docket No. CV03-5076, 2008 U.S. Dist. LEXIS 77731, at *3 
(E.D.N.Y. September 8, 2008). 
 14 As previously briefed, subpoenas are the equivalent of Court Orders.  See, e.g., Pub. 
Serv. Co. v. Portland Natural Gas, 218 F.R.D. 361, 362 (D.N.H. 2003).  
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Dated: Tuesday, August 11, 2015  Respectfully submitted, 

      SHERMAN, SILVERSTEIN, KOHL, 
      ROSE & PODOLSKY, P.A. 
 
     By: /s/ Alan C. Milstein     
      Plaintiffs’ Executive Committee 
 
      Alan C. Milstein, Esquire 
      Michael Dube, Esquire 

308 Harper Drive, Suite 200 
Moorestown, NJ 08057 
Telephone: 856-662-0700 
Facsimile: 856-488-4744 

 
      Attorneys for the Plaintiffs 
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