
 

 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF NEW YORK 

-------------------------------------------------------------X 

IN RE PROPECIA (FINASTERIDE) 

PRODUCTS LIABILITY LITIGATION,     Master File No. 12-md-02331 

          (JG)(VVP)   

     

          Honorable John Gleeson 

          Honorable Viktor V. Pohorelsky 

------------------------------------------------------------X 

AFFIRMATION IN OPPOSITION AND REQUEST FOR RELIEF FROM THE ORDER 

TO SHOW CAUSE DATED AUGUST 12, 2015 TO COMPEL APPEARANCE OF NON-

PARTY JULIANNE IMPERATO-MCGINLEY, M.D. AND HOLD HER IN CONTEMPT  

 

 SHERYL A. ORWEL, an attorney duly admitted to practice law within the State of New 

York and before the Eastern District Court of New York, affirms the truth of the following 

statements under the penalties of perjury: 

1. I am Associate University Counsel in the Cornell University Office of University 

Counsel and counsel for non-party witness Dr. Julianne Imperato-McGinley (“Dr. McGinley”). 

Dr. McGinley is a full-time member of the faculty of Weill Cornell Medical College (“WCMC”).  

I am admitted to practice law in the State of New York and before this Court.  I submit this 

affirmation in opposition and to request relief from the Order to Show Cause that was granted on 

application by the Plaintiffs for Dr. McGinley to appear and explain why she should not produce 

responsive documents within ten (10) days as well as provide an explanation as to what, if any, 

documents were destroyed and when they were destroyed, and advise what prompted counsel to 

initially believe there were between sixteen and forty boxes’ worth of documents.  

2. Weill Cornell Medical College is a constituent college of Cornell University with 

its main campus located in New York City, at 1300 York Avenue, New York, New York.  WCMC 

is a medical school whose mission is to educate future physicians and scientists, as well as provide 

clinical care and research. 
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3. Dr. McGinley is the Abby Rockefeller Mauzé Distinguished Professor of 

Endocrinology in Medicine and Director of the Director of the Clinical and Translation Science 

Center and Associate Dean of Translational Research & Education. Dr. McGinley has been on the 

faculty at WCMC since 1969. Dr. McGinley is not employed by New York Presbyterian 

Hospital/Weill Cornell Medical Center. 

4. Mr. Milstein mischaracterizes my communication with him to suggest we have 

more documents than we do. The available records responsive to the subpoena Plaintiffs served 

on Dr. McGinley are in the possession, custody and control of WCMC, not Dr. McGinley in her 

individual capacity.  Dr. McGinley, as an individual, has no records in her personal possession that 

are responsive to the subpoena duces tecum, beyond the information produced.  

5. Most of these records are from 30, 20 and 15 years ago. WCMC reviewed a list of 

records it had stored, which turned up 16 boxes and potentially more (possibly up to 40) that may 

include records related to the subject matter of the subpoena. It is important to emphasize that not 

all of the documents contained in those 16 to 40 boxes are relevant records. The boxes identified 

in storage were for review to identify the relevant documents.   

6. I spoke with Mr. Milstein prior to Dr. McGinley’s response to the subpoena 

Plaintiffs served upon her to inform him that the responsive records we retrieved would be 

produced under a subpoena to WCMC because the responsive documents were in the custody and 

control of WCMC, not Dr. McGinley or New York Presbyterian Hospital/Weill Cornell Medical 

Center.  

7. On August 3, 2015, Plaintiffs served WCMC with the identical subpoena served on  

Dr. McGinley, with a return date of August 24, 2015. The subpoena to Weill Cornell Medical  

College is attached as Exhibit 1.  WCMC expects to produce records responsive to the subpoena. 
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8. The previous subpoena Plaintiffs served was to New York Presbyterian 

Hospital/Weill Cornell Medical Center, which also does not have possession, custody and control 

of the relevant documents. That subpoena was served to a wrong entity. The subpoena to New 

York Presbyterian Hospital/Weill Cornell Medical Center is attached as Exhibit 2.  Plaintiffs erred 

in serving the wrong entity and should take responsibility for any added delay to production caused 

by their error. 

9. Mr. Milstein correctly states on page 4 of the Plaintiffs’ Memorandum of Law that 

my signature line reads “‘Associate University Counsel’” for “‘Weill Cornell Medical College.’” 

See Plaintiffs’ Memorandum of Law, page 4.  Mr. Milstein uses his misunderstanding of the 

relationship between the entities Weill Cornell Medical College of Cornell University, and the 

New York Presbyterian Hospital/Weill Cornell Medical Center, to support Plaintiffs’ motion to 

compel Dr. McGinley to appear by Order to Show Cause. At no time did I imply that records were 

in the possession of New York Presbyterian Hospital/Weill Cornell Medical Center. 

10. As I advised Mr. Milstein that the records belong to WCMC, they are under its 

possession, custody and control to produce. WCMC fully intends to produce the documents it 

identified from the review of the boxes retrieved from storage on or before August 24, 2015 in 

response to Plaintiffs’ subpoena, subject to the Federal and State privacy laws for protected health 

information.  

11. Beyond her relationship to WCMC as a faculty member, Dr. McGinley does not 

have legal control or custody to direct production of the records we reviewed in the boxes we 

retrieved from storage. A subpoena duces tecum pursuant to the Federal Rules of Civil Procedure 

45, can only compel production of records in the legal control of Dr. McGinley. See FRCP 45. 
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Rule 45 requirements for every subpoena is to “produce designated documents…in that person’s 

possession, custody, or control.” See FRCP 45(a)(1)(A)(iii). 

12. Plaintiffs, having served the subpoena on WCMC, will be sent the responsive 

records from WCMC. I have explained this to Plaintiffs’ counsel.  

13. Accordingly, the Order to Show Cause to compel production of documents from 

Dr. McGinley is unwarranted and should be dismissed, since she does not have such documents. 

14. The Plaintiffs have unnecessarily and prematurely sought judicial intervention by 

filing the Order to Show Cause of what is a straightforward resolution to production of records. 

This is a needless motion since the records at issue are being produced under Plaintiffs’ subpoena 

to WCMC.   

Dr. McGinley’s Appearance 

15. Referencing paragraph 13 above, should the Order to Show Cause not be dismissed, 

we ask for a change in the date of appearance for Dr. McGinley. The Order to Show Cause directs 

Dr. McGinley to appear on September 2, 2015. Dr. McGinley has advised me she is unavailable 

the first week in September and requests a new appearance date on either September 10 or 14, or 

any other subsequent date. 

Dated: August 18, 2015    Respectfully submitted, 

/s/ Sheryl A. Orwel    

       Sheryl A. Orwel 

sho2003@med.cornell.edu 

  Associate University Counsel 

  OFFICE OF UNIVERSITY COUNSEL 

  Weill Cornell Medical College 

  445 East 69th Street, Suite 405 

  New York, NY  10021 

  (212) 746-0463 
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