
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
------------------------------------------------------------x

IN RE PROPECIA (FINASTERIDE)
PRODUCT LIABILITY LITIGATION 12-MD-2331 (JG)(VVP)

------------------------------------------------------------x

THIS DOCUMENT APPLIES TO:

ALL CASES

------------------------------------------------------------x

The plaintiffs have made a motion [Dkt. Ent. 196] challenging some of the claims of

privilege made by the defendants Merck & Co., Inc. and Merck Sharp & Dohme Corp. with

respect to documents itemized on a privilege log produced by the defendants.  At a hearing

on the motion, the court determined that an in camera review of a subset of the challenged

documents would provide a basis for deciding the motion, and granted to the plaintiffs the

right to identify 75 of the challenged documents for review by the court.  The plaintiffs

subsequently identified the documents for which they sought in camera review, and the

defendants have filed the documents under seal.  

In conducting a review of the documents, the court has applied the following

principles of law concerning the attorney-client privilege.  To be protected by the privilege

communications must be “(1) between a client and his or her attorney (2) that are intended to

be, and in fact were, kept confidential (3) for the purpose of obtaining or providing legal

assistance.”  Brennan Ctr. for Justice at N.Y. Univ. Sch. of Law v. U.S. Dep't of Justice, 697 F.3d

184, 207 (2d Cir. 2012) (quoting United States v. Mejia, 655 F.3d 126, 132 (2d Cir.), cert. denied

sub nom. Rodriguez v. United States, ––– U.S. ––––, 132 S. Ct. 533, 181 L. Ed. 2d 374 (2011)). 
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The party asserting the privilege has the burden of establishing each of the three elements

above, e.g., Mejia, 655 F.3d at 132, and any ambiguities on the issue are resolved against the

party asserting the privilege, e.g., Koumoulis v. Indep. Fin. Mktg. Grp., Inc., 295 F.R.D. 28, 38

(E.D.N.Y. 2013), order aff'd by, 29 F. Supp. 3d 142 (E.D.N.Y. 2014) (citing Scholtisek v. Eldre

Corp., 441 F. Supp. 2d 459, 462 (W.D.N.Y. 2006); Walker v. N.H. Admin. Office of the Courts,

No. 11 Civ. 421, 2013 WL 672584, at *8 (D.N.H. Feb. 22, 2013); Urban Box Office Network,

Inc., No. 01 Civ. 8854, 2006 WL 1004472, at *6 (S.D.N.Y. Apr. 17, 2006); Cuno, Inc. v. Pall

Corp., 121 F.R.D. 198, 203-04 (E.D.N.Y. 1988)).  The privilege is applied narrowly, “only

where necessary to achieve its purpose,” In re Cnty. of Erie, 473 F.3d 413, 418 (2d Cir. 2007),

“because it renders relevant information undiscoverable,” id. (citing Fisher v. United States, 425

U.S. 391, 403 (1976)).  Thus, in the context of communications with corporate counsel,

whose advice is often sought not only for legal matters, but for business and other matters as

well, the applicability of the privilege turns on “whether the predominant purpose of the

communication is to render or solicit legal advice.”  Id. (citing United States v. Int'l Bus. Machs.

Corp., 66 F.R.D. 206, 212 (S.D.N.Y. 1974); accord, e.g., In re Grand Jury Subpoena Duces Tecum

Dated Sept. 15, 1983, 731 F.2d 1032, 1037 (2d Cir. 1984) (privilege triggered only by client’s

request for legal, as contrasted with business, advice).  

With one exception, in-house corporate counsel were either the author or an

addressee of the electronic communications at issue, and the review has thus focused in most

instances on determining the “predominant purpose” of the communications.  Most of the

documents reviewed for privilege were attachments to emails, and often strings of emails,
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many of which were directed to a number of non-attorneys along with in-house counsel.  In

such circumstances, the court had to consider whether the attorney’s role as an attorney was

primary to his or her participation in the communication.  In re Vioxx Products Liability

Litigation, 501 F. Supp. 2d 789, 798 (E.D. La. 2007).  The mere fact that the court could

discern a legal issue in some way related to the communication was not enough, by itself, to

shield it from discovery.  See id.  On the other hand, the fact that an attachment to an email

was not authored by an attorney did not disable it from being privileged so long as the

attachment was being transmitted to the attorney to provide information for the attorney to

consider in rendering legal advice.  In making all determinations concerning the applicability

of the privilege, the court of course reviewed not only the content of the documents claimed

to be privileged, but also accompanying emails provided to the court by the defendants as to

which assertions of privilege have not been challenged.  

Applying the above principles in reviewing the documents provided for in camera

review, the court concludes that the documents bearing the following numbers on the list

provided to the court [Dkt. Ent. 212-1] are not privileged and are to be disclosed to the

plaintiffs: 4 through 7, 9 through 11, 14, 16, 18 through 20, 27, 29, 41 through 42, 45

through 46, 52 through 53, 55, 59, 65 through 67, and 71.  The privilege is properly claimed

as to the other documents on the list.  

Although the court has rejected the defendants’ claims of privilege with respect to

slightly more than one-third of the documents that were identified by the plaintiffs for

review, the court is not prepared to rule that the defendants’ privilege log is so deficient as to
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warrant a ruling that they have forfeited their claims of privilege entirely.  See generally United

States v. Constr. Products Research, Inc., 73 F.3d 464, 473 (2d Cir. 1996).  The defendants are

urged to review the documents for which privilege has been claimed in light of the above

rulings, however, and the court will address with counsel at the next conference what further

procedures should hereafter be employed to assess the defendants’ claims of privilege.  

In accordance with the foregoing, the plaintiffs’ motion is granted in part and denied

in part.  

SO ORDERED:

Viktor V. Pohorelsky
VIKTOR V. POHORELSKY
United States Magistrate Judge

Dated: Brooklyn, New York
July 22, 2015
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