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expects to make a partial production of documents for the final three (3) previously-identified 

custodians on Monday, December 22, 2014.  In all, Merck has produced 295,404 documents, 

totaling 2,121,686 pages.   

 On October 3, 2014, it was agreed amongst counsel for Plaintiffs and Merck that in 

accordance with the terms of the Discovery and Trial Plan negotiated between the parties (which 

was later entered by the Court on November 14, 2014 as Procedure and Practice Order No. 10), 

Merck would conduct a supplemental collection of documents and electronic data for those 

custodians whose files had been previously produced, and would make supplemental refresh 

productions for any custodians for whom additional documents and/or data was collected prior to 

making a final certification of their custodial productions.  Unfortunately, as this process 

continued, and as the December 15, 2014 deadline for the certification of custodial productions 

approached, Merck continued to encounter large volumes of electronic data.  Further, because 

Plaintiffs never supplied Merck with a search term list as required by paragraph II.C.4. of the 

Order Regarding Electronically Stored Information (Docket No. 105), Merck has been forced 

throughout its custodial productions (including these most recent supplemental collections) to 

review all documents collected for responsiveness and privilege even though the percentage of 

responsive documents contained in these collections might be relatively small in comparison to 

the total volumes collected.  

 Given this situation, counsel for Merck met and conferred with counsel for Plaintiffs and 

requested an extension of time to produce and certify its custodial productions to February 27, 

2015.  See Email Correspondence from Coleen M. Meehan to Clint Fisher, dated December 3, 

2014 (attached hereto as Exhibit A).  Merck also requested a list of search terms that might be 

applied to this remaining data in an effort to narrow the review and shorten the time necessary to 
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complete the production and custodial file certification process.  See id.  Finally, despite the 

extension request, Merck indicated that a number of productions were complete and would be 

certified and others would be provided on a rolling basis on or before February 27, 2015.  See id.  

Counsel for Plaintiffs initially indicated that he was “confident that we will be able to work out 

an agreeable extension” but requested clarification as to precisely what the requested extension 

was to cover.  See Email Correspondence from Clint Fisher to Coleen M. Meehan, dated 

December 8, 2014 (Exhibit A).  Thereafter, counsel for Merck responded that Merck is prepared 

to certify the custodial productions of ten (10) custodians for whom it has completed its review 

and production, and was requesting the extension for the remaining supplemental productions 

and certifications.  See Email Correspondence from Coleen M. Meehan to Clint Fisher, dated 

December 13, 2014 (Exhibit  A). 

Contemporaneous with these exchanges, counsel for Plaintiffs and Merck were 

discussing a short five (5) day extension to continue discussions on Merck’s requested February 

27, 2015 extension.  See Email Correspondence from Chuck Harrell to Timothy Becker, dated 

December 12, 2014 (attached hereto as Exhibit B).  During these conversations Plaintiffs also 

raised, without any specificity, issues relating to Merck’s prior document productions, indicated 

that they wished to identify additional custodians for whom they would be requesting custodial 

productions, and promised to identify the initial custodians they wanted to depose.  See id.  On 

the afternoon of Wednesday, December 17, 2014, counsel for Merck received a twelve-page 

letter from Plaintiffs’ counsel declining to agree to Merck’s requested extension for the 

production of supplemental custodial file documents and the certification of Merck’s custodial 

productions.  This correspondence identified the custodial document production concerns 

Plaintiffs contend exist with the document productions Merck has made over the past eighteen 
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(18) months, and requested a meet and confer to further discuss these issues.  Plaintiffs proposed 

that an “initial meet and confer” be held on Friday, December 19, 2014 – the very date Plaintiffs 

demand that Merck certify its custodial productions – but because of conflicts among counsel, 

the meet and confer is scheduled for Monday, December 22, 2014. 

Arguments and Authority 

Given the totality of the current circumstances, Merck submits that good cause exists to 

extend the deadline for the completion of Merck’s custodial productions and certification of the 

same to February 27, 2015, and requests that the Court exercise its discretion to grant Merck’s 

present Motion.  Fed. R. Civ. P. 6(b)(1) provides that “[w]hen an act may or must be done within 

a specified time, the court may, for good cause, extend the time … with or without motion or 

notice if the court acts, or if a request is made, before the original time or its extension 

expires….”  Similarly, Rule 16(b)(4) provides that once a scheduling order has been entered, it 

may be modified for “good cause”.  Fed. R. Civ. P. 16(b)(4).  Finally, under the Federal Rules, a 

trial court has wide discretion to manage pre-trial discovery.  See In re Simon II Litig., 2002 U.S. 

Dist. LEXIS 25632, at *162 (E.D.N.Y. Oct. 22, 2002).  Because the underlying Motion is filed 

before the time when the short five (5) day extension agreed upon between the parties is set to 

expire, the question for the Court is whether “good cause” exists for the requested extension.  

Merck submits that it does.   

To this point in the litigation, document production has moved along smoothly.  Since the 

inception of this MDL proceeding, not a single issue relating to the timing of Merck’s document 

productions has been brought to the Court for resolution.  In fact, as recently as the November 

12, 2014 Case Management Conference the parties reported to the Court that document 

production has proceeded without incident.  See Minute Order, November 12, 2014 (Docket No. 
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206) and Transcript of Civil Cause for Status Conference, November 12, 2014, pp. 18-20 

(attached hereto as collective Exhibit C).  Given these facts alone, along with the fact that this is 

Merck’s first request for extension of any discovery deadlines in this case, good cause exists for 

the extension requested in the instant Motion. 

Moreover, Merck’s good faith in collecting and producing responsive, non-privileged 

documents for all agreed-upon custodians to this point in the litigation is clearly demonstrated by 

the sheer volume of Merck’s document and data collections and the time expended in collecting, 

processing and producing hard copy documents and electronically stored information (“ESI”).  

In all, Merck has collected a total of 1,200 gigabytes of ESI and an additional 167 gigabytes of 

hard copy documents.  This volume of data is equivalent to over 100,000,000 pages of 

materials.1  After this ESI is collected it must be processed into a format that can be reviewed by 

Merck’s outside discovery counsel.  Merck’s outside counsel’s Practice Technology Group 

(which works on the technical aspects of processing and preparing ESI for production) has spent 

over 1,575 hours to date simply processing and preparing ESI for review and production by 

Merck.  Once the ESI is processed and exact duplicate documents are removed, Merck’s outside 

discovery counsel then must review the documents for responsiveness and privilege.  As 

mentioned previously, because Plaintiffs never supplied Merck with a search term list as required 

by the ESI Order, Merck’s outside counsel has reviewed all potentially responsive documents 

and ESI collected for all identified custodians.  Since March of 2011, Merck’s outside discovery 

counsel has spent over 37,000 hours of attorney time reviewing and preparing documents and 

                                                 
1 See http://www.lexisnexis.com/applieddiscovery/lawlibrary/whitePapers/ADI_FS_PagesInAGigabyte.pdf 
(including accepted measures for converting GB into page count). 

 

Case 1:12-md-02331-JG-VVP   Document 213   Filed 12/19/14   Page 5 of 7 PageID #: 3856



 

6 
 
 

ESI for production and logging privileged documents.  In short, Merck has and continues to 

work diligently on the production of custodial documents, but there are documents left to review.  

Finally, Plaintiffs’ newly-raised concerns about Merck’s custodial productions have only 

exacerbated the need for an extension of time for Merck to certify its custodial productions.  

While, upon initial analysis, Merck does not agree with the assertions Plaintiffs now make that 

Merck’s custodial productions are deficient, it would like an opportunity to address Plaintiffs’ 

concerns through the meet and confer process.  If the parties are unable to resolve this dispute, it 

is expected that these issues will need to be fully briefed and addressed at the upcoming Case 

Management Conference in January 2015.  As Plaintiffs themselves have recognized, Merck’s 

ability to certify the completeness of its custodial document productions is clearly impacted by 

the concerns Plaintiffs have only just now raised to Merck after approximately eighteen (18) 

months of ongoing document productions. 

Conclusion 

Based on the foregoing, Merck respectfully requests that the Court amend PPO 10 to 

allow for Merck’s custodial productions to be completed and certified on or before February 27, 

2015, with the understanding that Merck intends to continue custodial file supplementations and 

certifications on a rolling basis.  Merck submits that a short extension of time to February 27, 

2015 is wholly reasonable to allow the parties to attempt to resolve their dispute relating to 

Merck’s prior custodial productions and for Merck to complete its supplemental custodial 

productions and to certify these productions.  Further, given recent communications with 

Plaintiffs regarding the anticipated scheduling of initial corporate depositions, and Merck’s 

promise to roll out completed custodial productions and certifications, Merck does not anticipate 

that this requested extension and the anticipated rolling productions will delay the scheduling of 
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depositions sought by Plaintiffs or the orderly progression of this litigation in accordance PPO 

No. 10. 

Respectfully submitted, 

 /s/ Charles C. Harrell   
Charles C. Harrell 
chuck.harrell@butlersnow.com   
BUTLER SNOW LLP 
Crescent Center 
6075 Poplar Avenue, Suite 500 
Memphis, TN 38119 
(901) 680-7200 

 
Counsel for Merck & Co., Inc. 
and Merck Sharp & Dohme Corp. 

 
  

cc:  All ECF Registered Counsel 
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