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August 19, 2013

VIA EMAIL & US MAIL

The Honorable John F. Keenan
United States District Court
Southern District of New York
500 Pearl Street, Room 1930
New York, New York 10007-1312

Re: In re Fosamax Products Liability Litigation, 1:06-MD-1789 (JFK)

Dear Judge Keenan:

Pursuant to the Court's request at last week's MDL conference, this letter presents to the
Court the proposals from both the plaintiffs and the defense regarding procedures for transfer and
remand of cases from these proceedings.

Merck Sharp sist Dohme Corp ("Merck") Remand and Transfer Proposal

This letter provides Merck's proposal for an "orderly process" to remand and transfer
cases from the MDL in the foreseeable future. Merck's proposal avoids the mass "dump" of
cases from the MDL that plaintiffs seek, while ensuring (1) that cases may be readily prepared
for disposition either through motion practice or trial in the transferee/remand courts, and (2) that
the Court is provided a meaningful opportunity to assess how best to proceed before transferring
the remaining cases. For the Court's convenience, I am attaching copies of two recent, relevant
orders from the intravenous bisphosphonates proceedings (MDL-1760) which, as described
below, has employed a process for remand and transfer similar to that proposed by Merck here.
If the Court accepts Merck's request for an additional Lone Pine order, the procedure for remand
or transfer can begin immediately after a decision is rendered for those cases not subject to the
Lone Pine order.
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Pronosal

Consistent with precedent from similar MDLs,'erck proposes that the remands and

transfers occur in orderly stages. The cases for one hundred (100) plaintiffs will be scheduled

for case specific fact discovery over a six (6) month period. This will include the production of
all relevant case specific records, and the depositions of the plaintiffs, prescribing physicians,
and treating physicians. Additional case specific fact discovery would be allowed after remand

or transfer, but would be limited to family members, fact witnesses other than health care
providers, and health care providers not identified in PPFs within 60 days prior to the end of the

six month discovery period.

The one hundred plaintiffs should consist of the first one hundred plaintiffs who
filed their cases. This will provide those plaintiffs with the oldest cases the

earliest opportunity to present their cases for trial in the remand or transfer court.

Within 10 days after notification of that case's selection, a plaintiff may opt-out of
the process and remain in the MDL. That plaintiff will then have sixty (60) days
to file a Rule 26 expert report from a qualified expert asserting that the plaintiff's

alleged injuries were caused by Fosamax, unless the plaintiff can demonstrate

good cause as to why she/he should not be subject to this requirement. A plaintiff
who opts out and fails to file a proper Rule 26 expert report will have his/her

claim dismissed with prejudice.

A plaintiff who dismisses his/her case after the 10 day period will dismiss the case
with prejudice unless the plaintiff can show good cause why the case should be
dismissed without prejudice. Any case dismissed without prejudice will be
subject to the requirement that any attempt to re-institute the action will be in

Federal Court in a proper venue under 28 U.S.C. $ 1391.

Thirty days prior to the end of the six month period, counsel for the PSC and
Merck will hold a status conference with the Court to determine how to proceed
forward with the remaining cases that were not selected.

After completion of the case specific fact discovery, the cases remaining from the
first wave of one hundred plaintiffs will then be ready for remand or transfer.

The cases that were initially filed in a venue other than the Southern District of
New York will be remanded to the transferor Court. For the cases that were filed
directly into the MDL pursuant to CMO 3, the parties will submit a joint
recommendation as to where the case should be transferred under 28 U.S.C. $
1404. If the parties are unable to reach agreement about where the case should be

See, e.g., MDL 1760, Aredia and Zometa PL (M.D. Tenn., No. 06-md-1760) (MDL created in 2006 and

still active); MDL 1014, Orthopedic Bone Screw PL (E.D. Pa., No. 12-md-1014)(MDL created in 1994 and

terminated in 2009); MDL 865, Showa Denko K.K. L-Tryptophan PL (No. II)(D.S.C.,No. 90-cv-
00865)(MDL created in 1990 and terminated in 2007); MDL 1148, Latex Gloves PL (E.D. Pa., No. 10-md-

1148)(MDL created in 1997 and terminated in 2004).
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transferred, the parties should submit separate letters no longer than two pages
that provides each side's respective position as to where the case should be
transferred.

Basis for Proposal

Merck's proposal is consistent with what has been done in similar MDLs and provides
the following benefits:

~ Allows 100 plaintiffs —those whose claims have been pending the longest —to
move forward toward a trial with a fact discovery deadline that is in line with the
time that would be afforded in a remand or transfer court;

~ Affords the Court a meaningful opportunity, prior to the disbursement of
hundreds of cases across the United States, (1) to assess what will occur when

many plaintiffs are compelled to work-up their cases, and (2) to evaluate how best
to handle the remand/transfer of the remaining cases so that the home districts
receive only viable cases; and

~ Avoids a dump across the United States of almost 1,000 cases, regardless of their

viability, as the plaintiffs propose.

This Court unquestionably has the power to manage the cases in the manner Merck
proposes. See, e.g., Multidistrict Litigation Manual at 20.133 (Herr, D. 2013) (emphasis

supplied) ("The Panel looks to the transferee court to suggest when it should order remand, but

that court has no independent authority to order section 1407 remand. The transferee court
should consider when remand will best serve the expeditious disposition of the litigation.... The

transferee court mav give such matters individualized treatment ifwarranted, and the transferee
judge (who will develop a greater familiaritv with the nuances of the litigation) can suggest
remand ofclaims in anv constituent action whenever the judge deems it appropriate."). Unlike
the plaintiffs'nd their proposal, Merck does not believe that this Court is now ineffectual and

useless and should do nothing more than issue remand or transfer orders. The utility and purpose
of the MDL remain, even if the primary goal is to ensure the orderly and efficient remand and

transfer of viable cases.

The history of this MDL has demonstrated that attrition is likely once cases are subject to
discovery. Merck's proposal, involving a large collection of 100 cases, will provide the Court
with valuable information regarding what will happen once cases are subjected to discovery and

will give the Court assurance that only viable cases are transferred. Depending on what happens
with the first wave of 100 cases, the Court: (1) may determine that it is necessary to continue to
subject cases to preliminary fact discovery in the MDL, as the Court has little assurance that the
cases are viable; (2) may determine that more or less time should be afforded for the case
specific discovery; or (3) may determine that it can remand/transfer, without any discovery in the

MDL, several hundred cases with the assurance that they are viable. Through this process, the

Court will unquestionably have the opportunity to provide guidance to the parties on how the
cases should be transferred under a (1404 analysis; and will be able to work through the

administrative process of ensuring efficient remands and transfers.
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The history of this MDL has also demonstrated that case specific fact discovery should

impose no undue burden on a Magistrate from the Southern District of New York. The parties

previously conducted case specific fact discovery in 25 cases simultaneously, and there was not
one instance when the Magistrate Judge had to be contacted due to a dispute that arose regarding

discovery in an individual case. With knowledge that the same Magistrate would hear all

disputes, the parties to this MDL plainly sought to resolve all differences without having to
burden the Court. Having cases pending in more than 50 different districts may not produce a
similar result. Moreover, if a dispute arises, having one Magistrate ensures consistent results,

and prevents parties from burdening numerous judges across the country with similar disputes.

Merck believes that the first filed cases should be the cases that first proceed toward trial.
There is no valid reason why one of the first filed cases should be cast aside so that another

plaintiff who filed several years later can jump the line. The process should be orderly, efficient
and fair. The filing date for a case is an objective factor that can be easily determined and which

ensures that those first in line remain first in line. It avoids the inevitable bickering and disputes
that will arise between the plaintiffs if there is to be some subjective selection process as to who

gets (or has) to go first. If for some reason the plaintiffs believe there is a bias in selecting the

first filed cases, then a random selection process is the only other orderly, efficient and fair way
to select the cases.

PLAINTIFFS'TEERING COMMITTEE FOUR PROPOSED ELEMENTS OF MDL
REMAND AND TRANSFER ORDER

ELEMENT 1: GROUPS OF 300, EVERY 4 MONTHS TO BE REMANDED OR
TRANSFERRED:

Every four months, the Court will transfer and/or suggest for remand a total of 300 cases
from the MDL. For each group, 150 will be selected by PSC, and 150 selected by Merck. To
the extent that less than 300 are selected by Merck and the PSC, the oldest cases will be
transferred and/or suggested for remand. If an additional Lone Pine order is entered on the basis
of Merck's pending Lone Pine 2 motion, those cases remaining after Lone Pine will go in the

July 1, 2014, batch so that Merck's requested Lone Pine process has time to run its course.
Neither side will have the right to "veto" the other side's selection for transfer remand.

ELEMENT 2: COURSE FOR DECIDING APPROPRIATE DISTRICTS FOR TRANSFER

Merck will circulate to the PSC a spreadsheet on proper 28 U.S.C. 1404(a) venue based

upon the District where: plaintiff lived; treatment and or prescriptions received. The affected
plaintiff(s) will then notify Merck of any dispute as to proper venue. Any conflicts of proper
venue will be submitted monthly to the Magistrate for resolution.

ELEMENT 3: TIMING OF SUGGESTION OF REMAND AND/OR TRANSFER

The Court will then suggest remand for those cases where remand is necessary, and enter

a transfer order for those direct filed cases in separate orders to be entered on:
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~ November 1, 2013

~ March 1, 2014

~ July 1, 2014

ELEMENT 4: REMAND AND TRANSFER ORDERS TO INCLUDE REFERENCE TO
TRANSFEREE COURT WORK PRODUCT AND ORDERS

The suggestion of remand and transfer Orders will include transfer of MDL trial package
and Orders and instructions to transferor Court that MDL work product is complete and case-
specific discovery remains to be conducted for case-specific plaintiffs, treaters, prescribers, and

sales representatives.

PLAINTIFFS'TEERING COMMITTEE BASIS FOR PROPOSAL

The Plaintiffs Steering Committee proposed elements provide for an orderly out-

processing of cases that will permit this Court to wind down the MDL within eight years from

the date of the inception of the MDL in a manner which will not overly burden potential
transferor courts (or courts to be transferred to pursuant to 28 U.S.C. 1404(a)).

By splitting the nominated cases for transfer/remand equally between the PSC and

Merck, the proposed Order fairly gives each side the opportunity to prioritize the conduct of
case-specific discovery in a manner that will not involve judicial involvement. Thus, for
example, the PSC can identify those cases for earliest remand or transfer where individual
plaintiffs'ounsel identify the need and desire for earlier remand/transfer whereas Merck can
conduct the same process for those cases Merck deems appropriate for earlier remand/transfer.

On the timing of the remand and suggestions of remand, the PSC's proposed timeline of
every four months provides a methodical but surefooted system that will ensure that the out-

processing of cases in this MDL proceeds apace. During last week's Rule 16 hearing, this Court
made the following observation: "I think that absent a settlement, I think that in the
foreseeable future there will have to be remand. And when I say foreseeable, I mean the

reasonably temporal. By temporal, I mean time-wise, there's going to be a remand." (08/13/13
TR, p. 7.)

In contrast to Merck's remand process proposal, the PSC's process ensures an orderly
and progressive system to put these cases back home. It cannot be forgotten that massive written

discovery has already proceeded for every single case in this MDL. Merck has secured written

Plaintiff Profile Forms and signed medical authorizations for every case in this MDL and has
collected millions of pages of medical and dental records, through its third-party vendor, MRC.
These records are then made available, for purchase, to the individual plaintiffs'ttorneys. Thus,
the parties are on equal footing when it comes to access to plaintiffs'edical and records and the
parties can begin proceeding with case-specific depositions immediately upon remand and/or

transfer.

Additionally, the PSC's proposal provides a system - - in the event this Court decides to
enter a Lone Pine order for Category 1 cases, or other cases ——that ensures that the Court's
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second Lone Pine order will not slow down the orderly remand and transfer process. Merck

requested a second Lone Pine order. Should this Court issue a second Lone Pine order, the
PSC's proposed process provides sufficient time for the second Lone Pine process to execute

without delaying the remand/transfer of those cases which fall outside the scope of any second

Lone Pine order. (08/13/13 TR, p. 11.)

This Court made clear to the parties: "In massive litigation like this, there's not a lot

more than I can do than what I'e done for anybody. There will be remand in the foreseeable
future." (08/13/13 TR, p. 7.) Merck's proposal for the remand and transfer process will require

more case-specific efforts by this Court than it ever signed up for and far more than is required or

even suggested by 28 U.S.C. 1407. Further, Merck's proposal will not enable this MDL to wind-

down within the eight years which constituted George Washington's two terms in office and thus

is inconsistent with this Court's desire to end the MDL within eight years of inception.

(08/13/13 TR, p. 10.)

Regarding the process for the identification of the appropriate Districts for transfer of
those direct-filed cases within this MDL, the answer is straightforward and simple: identify

where the majority of the case-specific fact and treater witnesses are and that is the appropriate

venue for transfer. Merck already has all of this information through the PPF's and medical

authorizations provided by each plaintiff in this litigation. "In considering a motion to transfer,

the plaintiff s choice of forum is generally afforded great weight. This deference stems from the

presumption that a plaintiff selects a forum based on convenience." Medien Patent Verwaltung

AG v. Warner Bros. Ent., 749 F.Supp. 188, 190 (S.D.N.Y.2010) (citing D.H. Blair d'c Co., Inc. v.

Gottdiener, 462 F.3d 95, 107 (2""Cir. 2006)); see also Iragorri v. United Tech. Corp., 274 F.3d
64, 70-71 (2" Cir. 2001) ("[u]nless the balance is strongly in favor of the defendant, the

plaintiff s choice of forum should be rarely disturbed"). As Merck is already in possession of the

information which will inform the Court in all but the rarest cases what the appropriate venue is,
the PSC's proposed process ensures the greatest judicial efficiency with minimal inconvenience

to either Merck or the hundreds of plaintiffs who direct filed their cases in this MDL.

In the August 13 hearing, this Court recognized that it has done all it can possibly do

under Section 1407 and that it is time to send the cases home. (08/13/13 TR, pp. 7, 22-23.) By
incorporating PSC's Element 4 in the ensuing orders transferring cases or suggesting remand,

this Court will ensure that the purpose of the MDL's creation is realized, and that case-specific
discovery is accomplished upon remand in the most efficient manner possible.

Respectfully submitted,

Enclosures
cc: Timothy M. O'rien, Esq.

Paul F. Strain, Esq.
Stephen E. Marshall, Esq.
James F Green, Esq.
Daniel A. Osborn, Esq.
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