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MEMORANDUM IN SUPPORT OF PLYMOUTH COUNTY CONTRIBUTORY 

RETIREMENT SYSTEM’S MOTION TO INTERVENE 
 

Pursuant to Fed. R. Civ. P. 24 (a)(2), 24(b)(1)(B), and L. Civ. R. 7.1, Plymouth County 

Contributory Retirement System (“Retirement System” or “Intervenor”) respectfully submits this 

Memorandum of Law in support of its motion to intervene as plaintiff in the shareholder 

derivative action against Nominal Defendants, Schering-Plough Corporation (“Schering”) in the 

place of Plaintiffs Mary E. Cain and James D. Cain (collectively, “Plaintiffs” or “Cains”).   

INTRODUCTION AND SUMMARY OF THE ARGUMENT 

This Motion is filed: 

A. For “Intervention of Right,” pursuant to Rule 24(a)(2), in that the Retirement 

System, derivatively on behalf of Schering-Plough Corporation, has interests relating to the 
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property and transaction that are the subject of this action and the Retirement System is so 

situated that the disposition of the action may as a practical matter impair or impede its ability to 

protect those interests.  Furthermore, the interests of the Retirement System and derivatively in 

the interest of Schering cannot be adequately represented by the current Plaintiff, Mary E. Cain.  

Regrettably, at this time, Mrs. Cain’s health condition, which confines her to her home and bed, 

coupled with the passing of her husband and co-plaintiff, James D. Cain, does not allow Mrs. 

Cain to adequately protect and represent the interests of the Retirement System, Schering and the 

other Schering shareholders, on whose behalf the Retirement System moves to intervene. 

B. In the alternative, for “Permissive Intervention,” pursuant to Rule 24(b)(1)(B), in 

that the claims of the Retirement System and the plaintiff in this action, Mrs. Cain, are identical 

and therefore share questions of law or fact in common.  Moreover, the Retirement System’s 

intervention will not unduly delay or prejudice the adjudication of the rights of the original 

parties to this action because the Retirement System has retained the law firm of Scott+Scott 

LLP, the same counsel that has represented the Cains throughout this action.  

For the reasons more fully set forth below, the Motion to Intervene Plaintiffs must be 

granted. 

Pursuant to Rule 24(c) attached hereto as Exhibit A is a verified complaint, in compliance 

with Fed. R. Civ. P. 23.1, setting forth the claims for which intervention is sought and the 

Retirement System also respectfully requests that the Court allow it to adopt the existing 

pleadings, briefs and legal arguments advanced by Plaintiffs.  Save for the caption of the 

Complaint, ¶16 that identifies the Plaintiff, and changing the word “Plaintiffs” to the singular 

from the plural throughout the complaint, the Complaint of Intervenor is in all respects identical 

to the Cains’ complaint. 
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BRIEF STATEMENT OF FACTS 

 This above-captioned shareholder derivative action was filed by Plaintiffs Mary E. Cain 

and James D. Cain, as joint owners of Schering stock, on behalf of Nominal Defendant, 

Schering, and all Schering shareholders.  The Cains are represented by the law firm Scott+Scott 

LLP.  According to the Amended Complaint filed by the Cains (Docket Entry 13 in Cain v. 

Hassan, Civil Action No. 08-1022), this action is brought against the Board of Directors and 

certain officers of Schering, for breach of their fiduciary obligations of loyalty, and good faith by 

(i) unconscionably manipulating or disregarding the manipulation of unfavorable results of a 

critical clinical trial, called ENHANCE, involving Schering’s principal product, VYTORIN; (ii) 

engaging or allowing false, deceptive and unethical marketing practices; (iii) engaging in or 

turning a blind eye to $45 million of insider trading; and (iv) awarding the CEO who 

orchestrated the misconduct with excessive executive compensation.1  The ENHANCE clinical 

trial was completed in April 2006, but Schering waited until January 14, 2008 (21 months) to 

release the results.  The Defendants’ misconduct ignited investigations in both houses of 

Congress, the Food and Drug Administration, the Department of Justice, numerous state attorney 

generals, and a raft of private class action lawsuits involving various aspects of Schering’s 

business operations.  In fact, Schering, along with its joint venture partner Merck & Co., Inc. 

(“Merck”) in conducting the ENHANCE trial, settled a consolidated consumer class action 

involving ENHANCE-related allegations for $41.5 million in August 2009.  The settlement 

resolves some 145 lawsuits pending in this Court that were seeking class action status to 

represent consumers and insurers who purchased, used or paid money toward the purchase of 

Vytorin or Zetia.  Despite the decimation to Schering’s stock price, reputation and exposure to 

                                                 
1 The Cain v. Hassan action has been consolidated with the two securities class actions, the two ERISA cases and 
the other shareholder derivative action that have been brought against Schering and Merck arising out of the 
VYTORIN clinical trial. 
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litigation and investigations, Schering failed to initiate any claims against the directors and 

officers responsible for the clinical trial while pocketing nearly $45 million in insider trades. 

 On November 3, 2009 the Merck and Schering merger was completed, and the surviving 

entity that took the name Merck (“New Merck”) began combined operations on November 4, 

2009.  As a result, the Schering shareholders had a percentage of their shares converted to shares 

in New Merck.  For purposes of this motion “Merck” refers to the predecessor company, “New 

Merck” refers to the company created on November 3, 2009, and Schering is referred to as either 

“Schering” of the “Legacy Company.”   

 Unfortunately, Mr. Cain recently passed away, leaving Mrs. Cain as the sole owner of 

Schering stock in her household.  Regrettably, Mrs. Cain is in poor health and has many medical 

concerns that limit her to her home.  After Mr. Cain’s passing, it has been difficult for Mrs. Cain, 

who is under constant care, to remain current with the case and to correspond with her counsel.   

 The Retirement System is a pension fund overseeing investments worth hundreds of 

millions of dollars.  As set forth in the attached Affidavit of William R. Farmer, the Retirement 

System first purchased shares of Schering in 2002, it retained its ownership through the 

Schering-Merck merger, and it currently holds more than 13,000 shares of New Merck.  Like the 

Cains, the Retirement System has retained Scott+Scott LLP to represent it in this matter.   

 ARGUMENT 

I. Intervenor Has Satisfied the Standard for Intervention of Right 

 Rule 24(a) of the Federal Rules of Civil Procedure governs when a party may intervene 

as of right.  Rule 24(a)(2) states, in pertinent part: 

On timely motion, the court must permit anyone to intervene who…claims an 
interest relating to the property or transaction that is the subject of the action, and 
is so situated that disposing of the action may as a practical matter impair or 
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impede the movant’s ability to protect its interest, unless existing parties 
adequately represent that interest. 

 
 Third Circuit case law holds that a litigant seeking intervention as of right under Rule 24 

must establish: 

(1) a timely application for leave to intervene; 
 
(2) sufficient interest in the litigation; 
 
(3) a threat that the interest will be affected or impaired, as a practical matter by 
the disposition of the action; and 
 
(4) that the existing parties to the action do not adequately represent the 
prospective intervenor’s interests.   

 
Kleissler v. U.S. Forest Service, 157 F.3d 964, 967 (3d Cir. 1988); Princeton Biochemicals, Inc. 

v. Beckman Coulter, Inc., 223 F.R.D. 326, 328 (D.N.J. 2004) (citing Harris v. Pernsley, 820 F.2d 

592, 596 (3d Cir. 1987); Mountain Top Condo. Ass'n v. Dave Stabbert Master Builder, Inc., 72 

F.3d 361, 365-66 (3d Cir. 1995); see also In re Cmty. Bank of N. Va., 418 F.3d 277, 314 (3d Cir. 

2005).  Rule 24(a) is a “lenient standard.”  Princeton Biochemicals 223 F.R.D. at 329. 

  A. Intervenor’s Motion to Intervene Is Timely and Does Not Harm  
   or Prejudice Any Existing Party 
 
 Whether a motion to intervene is timely is “ ‘determined from all the circumstances’ and, 

in the first instance, ‘by the [trial] court in the exercise of its sound discretion.’ ”  In re Fine 

Paper Antitrust Litig., 695 F.2d 494, 500 (3d Cir.1982) (quoting NAACP v. New York, 413 U.S. 

345, 366, 93 S.Ct. 2591, 2603, 37 L.Ed.2d 648 (1973)).  “This inquiry ‘is essentially a test of 

reasonableness.’”  Princeton Biochemicals,, 223 F.R.D. at 328 (quoting F.T. Int'l, Ltd. v. Mason, 

No. 00-5004, 2003 WL 21993859, at *1 (E.D.Pa. May 2, 2003); see also Wilmington Trust Co. 

v. Lucks, No. 98C-02-001, 1999 WL 743255, at *7 (Del. June 18, 1999) (“[T]he requirement of 

timeliness must have accommodating flexibility toward both the court and the litigants if it is to 
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be successfully employed to regulate intervention in the interest of justice.”).  Courts  consider 

three factors when determining timeliness: “(1) the stage of the proceeding; (2) the prejudice that 

delay may cause the parties; and (3) the reason for the delay.”  Mountain Top, 72 F.3d at 369. 

 Here, the Retirement System has filed a timely application to intervene in this action, and 

no party will suffer any harm or prejudice by this intervention.  While the application has come 

after commencement of document discovery and at the very beginning of deposition discovery, it 

will not require the re-litigation of any issues because the Retirement System has not added any 

new allegations or defendants to Plaintiffs’ Amended Complaint and the Retirement System has 

retained the same counsel as the original Plaintiffs.  See Id. at 370 (observing that “intervention 

has been allowed even after the entry of a judgment”). Therefore, there will be no delays in the 

litigation nor prejudice against Defendants.   

B. The Retirement System Has a Sufficient Legal Interest in the 
Litigation that Is Significantly Protectable 

 
 As a Schering shareholder throughout the relevant period and a current New Merck 

shareholder, the Retirement System has an ownership interest in Schering, which is a sufficient 

interest in this derivative action on behalf of Schering.  Indeed, the Retirement System’s 

ownership interest in New Merck and the Legacy Company is considerably greater than the 

Cains’ interest.  For an interest to be sufficient it must be “significantly protectable,” which 

means it “must be a legal interest as distinguished from interests of a general and indefinite 

character.”  Id. at 366.  Here, the Retirement System, as a Schering shareholder and a derivative 

plaintiff, has both an individual and derivative interest.  See Princeton Biochemicals, 223 F.R.D. 

at 329 ( a claim of ownership is such a legal interest).  Indeed, as the owner of more than 13,000 

shares of New Merck stock, the Retirement System has not only the “sufficiently protectable” 

interest in the subject matter of this litigation that courts in this District and Circuit require for 
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intervention as of right, but as shareholder-owners they also have a direct interest. 

C. The Retirement System’s Interest May Be Affected Or Impaired If It 
Is Not Permitted To Intervene 

 
 It cannot be seriously disputed that the Retirement System’s interests “might become 

affected or impaired, as a practical matter, by the disposition of the action in [its] absence.’”  Id. 

(quoting Mountain Top, 72 F.3d at 368).  Indeed, to the extent that Mrs. Cain’s condition 

prevents her from serving as a shareholder derivative plaintiff under Fed. R. Civ. P. 23.1, the 

Retirement System’s interests and the interests of Nominal Defendants New Merck and the 

Legacy Company will be harmed by having no representation of its interests. 

D. The Retirement System’s Interests Will Not Be Adequately 
Represented by the Existing Plaintiffs  

 
 Finally, in determining whether Intervention of Right under Rule 24(a) is warranted, a 

court must consider whether the intervenor’s interests are being adequately represented by 

existing parties to the action.  To satisfy this requirement, the movant must show that the 

representation of its interest “‘may be’ inadequate; and the burden of making that showing 

should be treated as minimal.”  Trbovich v. United Mine Workers of America, 404 U.S. 528, 538 

n. 10 (1972); see also Mountain Top, 72 F.3d at 368; Harris, 820 F.2d at 596.  One factor used in 

determining whether current representation is adequate “is how the interest of the [movant] 

compares with the interest of the present parties.”  Charles A. Wright & Arthur R. Miller, supra, 

§ 1909, at 318-19. “If the interest of the [applicant] is not represented at all, or if all existing 

parties are adverse to him, then he is not adequately represented.”  Id.  Unfortunately, in this 

case, the Retirement System’s and the interests of the Nominal Defendants, New Merck and the 

Legacy Company are not being adequately represented by Mrs. Cain because she is now 

incapacitated and can no longer adequately carry out the Rule 23.1, Fed. R. Civ. P. 
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responsibilities of a shareholder derivative plaintiff.   

 Accordingly, the Retirement System should be allowed to intervene as of right pursuant 

to Federal Rule of Civil Procedure 24(a)(2). 

II. Alternatively, the Court Should Exercise Its Discretion to Allow Permissive 
Intervention 

 
 In the alternative, if the Court should for any reason determine that the Retirement 

System may not intervene as of right, the Court should exercise its discretion to allow 

“permissive intervention” under the Rule 24(b)(1)(B) of the Federal Rules of Civil Procedure, 

which provides in part: 

On timely motion, the court may permit anyone to intervene who…has 
a claim or defense that shares with the main action a common question 
of law or fact.  

 
 It is within the Court’s discretion whether to grant permissive intervention based upon a 

sufficient commonality of law and facts between the applicant’s claim and the main action, 

however, “the court must consider whether the intervention will unduly delay or prejudice the 

adjudication of the original parties' rights.”  Fed.R.Civ.P. 24(b)(3). 

 Here, there is clearly a sufficient commonality of law and facts between the the 

Retirement System’s claims against the Schering directors and executives and the Plaintiffs’. In 

fact, they are identical.  Both hold Schering’s publicly-traded stock, both seek recovery 

derivatively on behalf of Schering for the same breaches of fiduciary duty, and both seek the 

same relief.  Their allegations also involve identical questions of law regarding Defendants’ 

fiduciary duties and share common facts. 

 For the above-stated reasons, the Retirement System’s Motion to Intervene pursuant to 

Rule 24(b)(1), should be granted. 
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III. Through the Requested Intervention the Retirement System Expressly Adopts 
Plaintiffs’ Pleadings 

 
Pursuant to Federal Rule of Civil Procedure 24(c), a “person desiring to intervene shall 

serve a motion ... that shall state the grounds therefore and shall be accompanied by a pleading 

setting forth the claim or defense for which intervention is sought.”  While Rule 24(c) is intended 

to “enable the court to properly frame the issues, and to inform the parties against whom some 

right is asserted or relief sought,” In re Pantopaque Prods. Liab. Litig., 938 F.Supp. 266, 274 

(D.N.J. 1996), “[t]he principle [is] that Rule 24 is intended simply to notice the parties as to the 

applicant’s position and arguments.”2  Moreover, where an intervening plaintiff expressly adopts 

all existing pleadings and arguments advanced in toto, Rule 10(c) permits the incorporation by 

reference of all prior pleadings, motions and other materials which become a “part of the 

pleading for all purposes.”  Accordingly, the Complaint and all briefs, declarations and exhibits 

previously submitted by the Plaintiffs are incorporated by reference in this motion.  

Furthermore, an intervening party may join in – and pursue the same relief sought by – 

motions pending prior to the party’s intervention.  Township of West Orange v. Whitman, 8 F. 

Supp. 2d 408 (D.N.J. 1998) (permitting intervenor plaintiff to join in original plaintiff’s briefs in 

support of a preliminary injunction and in opposition to defendants’ motions to dismiss).  Thus, 

                                                 
2  Frank M. Sheesley Co. v. St. Paul Fire and Marine Ins. Co., 239 F.R.D. 404, 411 (W.D. Pa. 2006) (citing 
Wesbungs Und Commerz v. Collectors’ Guild, Ltd., 782 F. Supp. 870, 874 (S.D.N.Y. 1991), Day v. Sebelius, 227 
F.R.D. 668 (D. Kan. 2005); Pharm. Research & Mfrs. of Am. v. Comm’r, 201 F.R.D. 12, 13 n.1 (D. Me. 2001), and 
Beckman Indus. Inc. v. Int’l Ins. Co., 966 F.2d 470, 475 (9th Cir. 1992) (If the movant describes the basis for 
intervention with sufficient specificity to allow the district court to rule, the motion should not be denied for failure 
to submit a pleading.).  Moore’s Manual on Federal Practice and Procedure explains that “[u]nless they are 
identical, the applicant may not merely adopt the prior pleadings of an existing party.”  Id.  Here, because the 
Retirement System’s ownership interest in Schering’s publicly-traded stock is identical to that of Plaintiffs’ at the 
time the action was commenced and differs only in the amount of stock held, “the interests of justice and the 
efficient use of the court's resources strongly weigh in favor of granting the motion to intervene,” including 
permitting the Retirement System to adopt Plaintiffs’ pleadings and motions already on file in this action rather than 
making redundant filings.  F.D.I.C. v. Renda, No. 85-2216, 1987 WL 348635, at *10 (D. Kan. Aug. 6, 1987).   
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once intervened, the Retirement System will assume the Cains’ positions advanced in the 

litigation to date.   

Permitting the Retirement System to assume Plaintiffs’ position promotes judicial 

economy and will avoid the “delay and expense of a new suit.”  As the Third Circuit stated, “[b]y 

allowing the suit to continue with respect to the intervening party, the court can avoid the 

senseless ‘delay and expense of a new suit, which at long last will merely bring the parties to the 

point where they now are.’”  McKay v. Heyison, 614 F.2d 899, 907 (3d Cir. 1980) (quoting 

Hackner v. Guaranty Trust Co., 117 F.2d 95, 98 (2d Cir. 1941). 

As to Defendants’ pending motion to dismiss, the Third Circuit strictly adheres to the 

“legal rule” that when shareholder derivative plaintiff intervenes, compliance with the demand 

requirement is adjudicated based “on the facts that existed at the time the litigation was 

commenced” and none of the “documents that have been filed” in the action need be modified 

“other than would be necessary by reason of the change of the derivative plaintiff.”  Vanderbilt v. 

Geo-Energy Ltd., 725 F.2d 204, 210-11 (3d Cir. 1983).   

 Accordingly, the Retirement System should be allowed to intervene in this action ad 

adopt Plaintiffs’ pleadings, including the pending opposition to motion to dismiss.  The 

Retirement System has described its bases for intervention with sufficient specificity to provide 

notice of its claims, and no prejudice would result to the other parties if the Retirement System 

adopts Plaintiffs’ pleadings.  The Retirement System has not filed its motion for intervention for 

the purpose of delay.     

CONCLUSION 

 For the reasons set forth herein, the Retirement System respectfully requests the Court 

grant its Motion to Intervene and permit the Retirement System to adopt the existing pleadings, 
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briefs and legal arguments advanced by Plaintiffs. 

Dated:  December 23, 2010     Respectfully submitted,  

        SCOTT+SCOTT LLP 

           By: /s/ Judith Scolnick   
JUDITH SCOLNICK (JS0829) 
500 Fifth Avenue, 40th Floor 
New York, NY 10110 
Telephone: 212-223-6444 
Facsimile: 212-223-6334 
jscolnick@scott-scott.com 

 
SCOTT+SCOTT LLP 
David R. Scott  
156 South Main Street  
P.O. Box 192 
Colchester, CT 06415 
Telephone: 860-537-5537 
Facsimile: 860-537-4432 
drscott@scott-scott.com 

 
SCOTT+SCOTT LLP 
Arthur L. Shingler III 
Luis E. Lorenzana 
707 Broadway, Suite 1000 
San Diego, CA 92101 
Telephone: 619-233-4565 
Facsimile: 619-233-0508 
ashingler@scott-scott.com 
llorenzana@scott-scott.com 

 
         and 
         
        BECKWITH & WOLF, LLP 
            By: /s/Carl Beckwith (CB 9044) 

1 Closter Commons #181 
        Closter, NJ 07624 
        Telephone: 201-338-2833 
        Facsimile: 201-839-4558 

 ccbeckwith@gmail.com 
 
 Counsel for Plaintiffs and Intervenor 

Case 2:08-cv-01432-DMC -JAD   Document 101-1    Filed 12/23/10   Page 11 of 11 PageID:
 1924


