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INTRODUCTION 

Rule 59 provides for a new trial where there has been a miscarriage of justice.  This is 

such a case.  From opening statement through closing argument, Plaintiff’s counsel sought to 

manipulate the evidence and the jury, to belittle Merck and its witnesses, and to distract the jury 

from the paucity of evidence supporting Plaintiff’s claims through drama, hyperbole, and other 

theatrics.  The climax of this performance was counsel’s closing argument, replete with singing, 

farce, finger pointing, and chest pounding.  This was not advocacy; it was vaudeville, or worse.  

The Court itself observed that it had never heard a more “outrageous” closing argument in over 

50 years of legal practice.  (Trial Tr. (“Tr.”) 1756:15-19, June 7-25, 2010.) 

It would require too many pages to delineate each and every instance of gross misconduct 

exhibited by Plaintiff’s counsel during trial, but the following examples demonstrate counsel’s 

effort to compensate for Plaintiff’s lack of evidence with falsity and farce.  As these examples 

show, Plaintiff’s counsel’s misconduct was directed to material issues that undoubtedly affected 

the ultimate outcome of the trial. 

1. Misrepresenting and Inventing Evidence on Key Issues. 

Plaintiff’s counsel used a slide during closing argument that falsely stated that “Merck’s 

Dr. Kimmel and Dr. Goldberg both called it ONJ from 1999.”  Neither Dr. Kimmel nor Dr. 

Goldberg made such a statement – or anything close to it.  This fabricated slide was critical to 

Plaintiff’s case because there was no evidence in the record of any knowledge by Merck before 

Plaintiff suffered her injury (September 2003) that Fosamax may cause osteonecrosis of the jaw 

(“ONJ”).  Similarly, Plaintiff’s counsel misrepresented that the Mucci analysis occurred after 

approval of the relevant label, when in fact it is dated 14 months before the FDA approved a 

label containing the exact clinical trial data that was the subject of the Mucci memo.  This 
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misrepresentation was made to undermine the uncontested evidence that the FDA at all times 

recognized Fosamax as safe and effective for the treatment and prevention of osteoporosis in 

women like Mrs. Boles. 

2. Repeated Violations Of The Court’s Orders And Rulings. 

Throughout trial, Plaintiff’s counsel flouted the Court’s rulings and ignored the Court’s 

warnings.  Plaintiff’s counsel elicited testimony referring to the MDL proceedings, and himself 

referred to them, despite the Court’s express and repeated instructions.  Counsel’s campaign to 

inflame the jury, and request that the jury send a message to Merck simply ignored the Court’s 

ruling that punitive damages may not be recovered.  Plaintiff’s counsel made repeated 

inflammatory comments about “an incestuous relationship” between Merck and the FDA; 

invoked Hurricane Katrina and analogized to the Gulf oil spill to criticize the FDA and Merck; 

and repeatedly referenced the FDA’s funding, despite admonitions from the Court that such 

references were irrelevant. 

3. Repeated Offensive Argument And Mocking Attacks on Witnesses.   

Counsel also presented numerous other offensive and factually baseless arguments to the 

jury.  At the very outset of trial, Plaintiff’s counsel falsely asserted that Plaintiff faced a risk of 

death – either from jaw surgery or, if she did not have jaw surgery, from her jaw condition, 

causing the Court to threaten to impose sanctions even before the first witness took the stand.  

With respect to Merck’s witnesses, during summation Plaintiff’s counsel employed a sneering 

tone, finger-pointing, chest pounding and other theatrics in making nonsensical personal attacks 

(e.g., “But she can diagnose fractures riding the subway.  Is it the A train?  Or is it the number 4 

train?  Is it going uptown?  Or is it going downtown?  Is it in Russia?  Do you have to have your 

coat on?  Don’t you have to take your coat off?” (Tr. 1688:21-25)), which followed witness 

Case 1:06-cv-09455-JFK     Document 264      Filed 07/19/2010     Page 7 of 35



 

3 

examinations where Plaintiff’s counsel had to be repeatedly warned and reprimanded for similar 

tactics.   

* * * 

Such improper argument and attacks were critical to Plaintiff’s case.  The evidence 

presented at trial showed that the FDA approved Fosamax as safe and effective for treatment and 

prevention of osteoporosis in the very category of people who Plaintiff claimed would receive no 

benefit from the medicine.  When Plaintiff’s counsel had no basis in fact to undermine this 

evidence or the testimony of Merck’s experts, he sought to turn the jury against Merck through 

innuendo and ad hominem critiques, and by maligning the FDA, the federal government and 

corporations generally.  Counsel’s inflammatory hyperbole was apparently successful given the 

magnitude of the verdict, which was utterly unsupported by the evidence in the record. 

Such behavior would be reprehensible in any courtroom and at any trial, but its impact 

was particularly damaging here because this was a “bellwether” trial.  As the Court knows, a 

bellwether trial is supposed to aid the Court and the parties in advancing an MDL proceeding or 

mass tort litigation by generating a realistic appraisal of the value of various, representative 

cases.  The verdict reached here has no bellwether value.1  A verdict achieved by “sarcasm, 

gestures, imitations, mockery, singing, derogatory tones, laughing, and admittedly ‘fooling 

around’ and ‘making fun’” – to quote from the Court’s Order to Show Cause – says absolutely 

nothing about the merit of Ms. Boles’ claims against Merck.  (Order to Show Cause (“July 7 

Order”) ¶ 9, July 7, 2010.) 

                                                 

1. Plaintiff’s lead attorney, however, has announced his intention to continue such tactics in future cases.  
According to Mr. O’Brien, in speaking with the BNA Product Safety and Liability Reporter, “Now we know 
how to communicate with jurors, we know what information penetrated and what did not."   (Declaration of 
William J. Beausoleil (“Beausoleil Decl.”) Ex. 1). 
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The Second Circuit has recognized that a trial judge has an “affirmative obligation to 

guard against improper trial tactics that might prevent a fair verdict.”  Pappas v. Middle Earth 

Condo. Ass’n, 963 F.2d 534, 540 (2d Cir. 1992).  The Court is separately assessing whether the 

conduct by Plaintiff’s counsel warrants professional sanctions.2  That issue is not the point of this 

motion.  Whether sanctions are required or not, the misconduct of Plaintiff’s counsel had 

significant and prejudicial effects upon Merck, its witnesses, and the verdict in this case.  The 

verdict should therefore be vacated, and a new trial should be ordered. 

ARGUMENT 

Under Rule 59(a)(1)(A), the Court may grant a new trial “for any reason for which a new 

trial has heretofore been granted in an action at law in federal court.”  Unlike judgment as a 

matter of law, a new trial may be granted “although there is substantial evidence to support the 

jury’s verdict” and a trial court “is free to weigh the evidence [itself], and need not view it in the 

light most favorable to the verdict winner.”  DLC Management Corp. v. Town of Hyde Park, 163 

F.3d 124, 134 (2d Cir. 1998).  A new trial should be granted under Rule 59 when the Court is 

“convinced that the jury has reached a seriously erroneous result or that the verdict is a 

miscarriage of justice,”  Sorlucco v. New York City Police Dept., 971 F.2d 864, 875 (2d Cir. 

1992) (quoting Smith v. Lightning Bolt Prods, Inc., 861 F.2d 363, 370 (2d Cir. 1988)), and a new 

trial is particularly required when a party suffers prejudice as a result of misconduct by opposing 

counsel, including inappropriate argument.  See 11 Charles Alan Wright, Arthur R. Miller & 

Mary Kay, Federal Practice & Procedure § 2805 (2d ed. 2010). 

                                                 

2. See N.Y. RULE PROF. CONDUCT 3.3(f) (2009):  “In appearing as a lawyer before a tribunal, a lawyer shall not: 
(1) fail to comply with known local customs of courtesy or practice of the bar or a particular tribunal without 
giving to opposing counsel timely notice of the intent not to comply; (2) engage in undignified or discourteous 
conduct; (3) intentionally or habitually violate any established rule of procedure or of evidence; or (4) engage in 
conduct intended to disrupt the tribunal.” 
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I. PLAINTIFFS’ COUNSEL MISREPRESENTED EVIDENCE ON KEY ISSUES, 
REPEATEDLY VIOLATED THE COURT’S ORDERS, AND ENGAGED IN 
OUTRAGEOUS CONDUCT THAT IMPROPERLY INFLUENCED THE JURY. 

As the Second Circuit has made plain, a court should order a new trial when attorney 

misconduct “causes prejudice to the opposing party and unfairly influences a jury’s verdict.”  

Pappas v. Middle Earth Condo. Ass’n, 962 F.2d 534, 540 (2d Cir. 1992).  “In reviewing 

counsel's misconduct for prejudicial effect, the Court must consider the ‘totality of the 

circumstances’ including ‘the nature of the comments, their frequency, their possible relevance 

to the real issue before the jury, the manner in which the parties and the court treated the 

comments.’”  Hopson v. Riverbay Corp., 190 F.R.D. 114, 122 (S.D.N.Y. 1999).  See also 

Granfield v. CSX Transp., Inc., 597 F.3d 474, 490 (1st Cir. 2010) (Courts must examine “the 

totality of the circumstances, including (1) the nature of the comments; (2) their frequency; (3) 

their possible relevance to the real issues before the jury; (4) the manner in which the parties and 

the court treated the comments; (5) the strength of the case; and (6) the verdict itself.”).   

In its July 7, 2010, Order to Show Cause, the Court found that “Mr. Douglas repeatedly 

acted in an inappropriate manner before the jury and made several improper and/or factually 

incorrect arguments in summation after having been admonished by the Court for his behavior at 

trial,” based on nine specific findings of misconduct.  (July 7 Order ¶ 1.)   These actions, 

however, are only a portion of the misconduct that caused substantial prejudice to Merck, and its 

plain effect on the jury, as demonstrated by the size of the verdict and mandates the grant of a 

new trial in this case.  The pattern of misconduct discussed throughout this motion began at the 

outset of this trial, in opening statement, continued through the presentation of improper and 

excluded evidence and mocking attacks on Merck’ witnesses, and culminated in counsel’s 

outrageous closing argument.   
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A. The Misconduct Began During Opening Statement When Counsel 
Asserted That Plaintiff Might Die. 

In opening statement, Plaintiff’s counsel presented to the jury for the very first time a 

previously undisclosed opinion that, as a result of her jaw condition, Plaintiff must decide 

whether to undergo resection surgery which “[s]he might not survive,” or continue without the 

surgery, which “she’s not going to survive.”  (Tr. 101:4-15; 93:10-13.)  This baseless assertion 

that Fosamax would likely cause Plaintiff to die caused the Court to admonish counsel that if 

Plaintiff went “anywhere near that [issue], be prepared to respond to an oral order to show cause 

as to why I should not sanction you.”  (Id. at 371:11-16.)  The harm, however, had already been 

done. 

Plaintiff’s counsel also began, in opening statement, a campaign to introduce and 

highlight the issue of failure-to-warn, even though the Court had dismissed Plaintiff’s failure-to-

warn claims as a matter of law.  Counsel blamed the fact that Plaintiff’s prescribing physician 

did not diagnose Plaintiff as having ONJ within the relevant time frame on an alleged failure by 

Merck to share internal case reports with the scientific community, including oral surgeons, in 

2002 and 2003.  (Id. at 96:12-19; see also id. at 1704:19-22.)  Plaintiff’s counsel claimed that 

“oral surgeons in this timeframe, 2002 and 2003 and the years before, are left to figure it out on 

their own.  Without any help, without any instruction, without any information at all from Merck 

about these jaw problems in their files that they were sharing with no one.”  (Id. at 96:18-22 

(emphasis added).) 

Counsel then sought to generate regional sympathies for the Plaintiff based upon the Gulf 

oil spill.  Such hyperbole is particularly troublesome here, because it was only one of the many 

ways in which Plaintiff’s counsel sought to distract the jury from the evidence and to override 
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this Court’s legal rulings.  During voir dire, the Court mentioned in its colloquy that Plaintiff had 

come from the Gulf Region.  In opening statement, Plaintiff’s counsel capitalized on this fact, 

likening Plaintiff to the victim of an oil spill, contending that the “catastrophe” in Plaintiff’s 

mouth had ONJ “spilling over” in her jaw and mouth, and that now they must “clean it up,” 

which counsel described as an amputation of part of Plaintiff’s jaw.  (Tr. 116:17-21, 118:25-

119:3.)  Plaintiff’s counsel continued to exploit the totally unrelated and inadmissible publicity 

regarding BP with references to a supposed “operating permit” and a direct comparison to Merck 

(or, as it were, BP) supposedly “deny[ing] the payment of a legitimate claim.”  (Id. at 117:9-

118:1.)   

B. Counsel Repeatedly Misused Evidence And Presented Argument 
Contrary To The Court’s Rulings. 

Plaintiff’s hyperbole and improper argument in opening statement was only the 

beginning.  Counsel then proceeded to violate rulings by the Court that narrowed the claims in 

the case and the scope of allowable evidence.  The repeated efforts by Plaintiff’s counsel to 

stretch or ignore the Court’s evidentiary rulings provide clear grounds for a new trial in this case.  

See McWhorter v. City of Birmingham, 906 F.2d 674, 676-77 (11th Cir. 1990) (affirming district 

court’s decision to grant new trial because counsel’s closing argument focused on theory 

eliminated during pretrial conference and on evidence expressly excluded by trial judge); Grant 

v. Metro. Gov’t of Nashville & Davidson County, Tenn., No. 3:04-0630, 2009 WL 813470, *4 

(M.D. Tenn. Mar. 27, 2009) (granting new trial because, inter alia, “counsel seemed determined 

to undermine the Court’s evidentiary rulings by presenting improper matters for the jury’s 

consideration”). 

Plaintiff’s counsel ignored the Court’s evidentiary rulings in at least three critical areas. 
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1. Improper Arguments About The Federal Government 
And How The FDA Is Funded. 

It was clear during Plaintiff’s direct examination of her regulatory expert, Dr. Suzanne 

Parisian, that the focus of the examination was to be a general attack on the FDA and its 

resources, rather than eliciting testimony focused on Fosamax.  Plaintiff’s counsel pursued this 

course despite the Court’s ruling that government funding has nothing to do with Fosamax.  (Tr. 

916:25-917:4.)  After this ruling, Plaintiff's counsel continued to question Dr. Parisian in front of 

the jury on this exact issue, causing the Court to sustain Merck’s objections four more times and 

to direct counsel to move on another three times.  (Id. at 917:3 – 919:3.)  The Court specifically 

instructed counsel that “We’re not going to get into government funding here.  That has nothing 

to do with this case.”  (Id. at 919:1-3.)   

Nonetheless, Plaintiff’s counsel simply ignored the Court’s rulings during closing 

argument and launched into a lengthy, multifaceted attack on the federal government: 

You know, God bless America.  Love her.  Fight for her.  Die for her.  We're not 
perfect.  And it’s no shock.  To think that the FDA is not perfect?  Oh, my 
goodness.  Of course Merck will tell you they’re perfect because they want you to 
think once we get approval, that’s it.  But I just have two words to say to you, 
folks, when you think of our federal government sometimes.  And say God bless 
America.  Because here we can talk about it. And we can criticize so that we get 
better.  Hurricane Katrina. Okay.  (Id. at 1681:16-25.) 

and on the FDA specifically: 

 “Heck, Judge Keenan said taxes pay for it.  Didn’t turn out that way.  Isn’t that an 
interesting thing how incestuous that is?”  (Id. at 1669:13-15.) 

 “We learned a few days ago, last week, whenever it was, that the FDA is funded 
by in part the industry in exchange for early approvals.”  (Id. at 1680:13-16.) 

 “In exchange for the funding they have a time limit to approve the drug, ten to 
twelve months.  Remember that?”  (Id. at 1669:16-17.) 
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 “Is it a shock to us here in 2010 that the FDA is not perfect?  Is it an eye-opener 
that we learn that they’re funded in part by the industry that’s a semi-incestuous 
situation?”  (Id. at 1682:1-3.) 

As the Court recognized in its Order to Show Cause, these attacks were irrelevant, 

contrary to the Court’s rulings, not based on the record, and factually incorrect.  They were also 

highly prejudicial.  The message that Plaintiff’s counsel sought to send to the jury was obvious 

and punitive:  if the federal government was not going to control Merck, the jury would have to 

do so by “sending a message.” 

2. Improper References To Other MDL Trials. 

Even before the first trial in these MDL proceedings, the Court made it clear that juries 

should not be made aware of other Fosamax cases or the existence of multidistrict litigation in 

order to avoid any implication that the number of pending suits demonstrates their merit.  

(Boles I Trial Tr. (“Boles I Tr.”) 83:22-14, 273:19-274:6, Aug. 11, 2009 - Sept. 11, 2009.)  

Plaintiff’s counsel willfully violated this ruling when it asked and elicited the following response 

from Plaintiff’s regulatory expert, Dr. Parisian: 

Q.  And how many, you referred to Mr. O’Brien’s firm Levin Papantonio, and my 
firm, London & Douglas.  How many other firms have you done work for in 
connection with these hours that you’ve done work for Fosamax? 

A.  It would be for the entire MDL. There would be many firms.  (Tr. 931:24-
932:3.) 

Plaintiff’s counsel also questioned Dr. Parisian about whether she was “asked some 

questions about some testimony you gave in a case called Maley v. Merck here on April 20?” and 

whether “Mr. Strain [was] present for that case on behalf of Merck?”  (Id. at 984:13-16.)  The 

Court was required to rebuke Mr. Douglas for this conduct, outside of the presence of the jury. 

I specifically told the lawyers that I never wanted this referred to as an MDL.  She 
mentioned MDL in her testimony.  I said nothing.  I made believe I didn’t hear it.  
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I expected the witnesses as well as the lawyers will be told don’t refer to an MDL.  
That’s number one.  Number two, I said I wanted cross-examination about prior 
testimony to be in another proceeding or in other testimony related to this subject.  
They don’t -- they’re not entitled to know that Merck was sued by Maley.  (Id. at 
984:13-16.) 

While Mr. Douglas has argued that he was unaware of the Court’s prior rulings, his 

ignorance of the Court’s evidentiary limitations has no bearing on whether this improper conduct 

prejudiced Merck.  Further, Plaintiff’s other attorneys, including Mr. Douglas’s co-counsel in the 

case, have been rebuked before for the exact same type of conduct, and had a duty to ensure that 

Mr. Douglas did not further this pattern of misbehavior.  In the first Boles trial, Mr. O’Brien 

attempted to interject into voir dire the fact that there would be additional Fosamax trials, 

causing the Court to instruct him that “I said I didn’t want that asked,” and shortly thereafter to 

instruct Mr. O’Brien to sit down.  (Boles I Tr. 83:24, 84:16.)  When the issue came up again two 

days later in the first Boles trial, the Court reminded counsel that they were not to discuss this 

issue: 

As I said to my law clerk, if you remember at the side bar I said that I had 
never, since I’ve been a federal judge, allowed the lawyers to ask questions of the 
jurors, but I made a special exception for Mr. O’Brien, and then the first thing he 
did was do what he did about this being the first of all the cases. And I sort of 
snapped at him. And if he did it again, I’d snap at him worse, and if he did it a 
third time, he wouldn’t dare. 

(Id. at 274:19-275:1.)  This issue arose again in Maley, with Mr. O’Brien again acting as 

trial counsel in the case, and the Court stated 

I made a ruling a long time ago that we weren’t going to refer to the fact that this 
is multidistrict litigation . . .  .  I don’t want to get into other litigation now 
because the jury is not entitled to know anything at all about any other cases.  Do 
you understand me?  The jury is not entitled to know about other cases.3 

                                                 

3. The issue of other trials and other litigation is the reason the Southern District has taken steps to ensure that 
jurors are reminded repeatedly to not conduct independent research on the cases on which they are impaneled.  
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(Beausoleil Decl. Ex. 2.)  It is simply not credible for an attorney in this litigation to 

claim ignorance of this fundamental and often-repeated ruling.  Indeed, given the 

frequency with which MDL courts enter similar evidentiary rulings to avoid the very 

prejudice achieved here, responsible counsel would, at the very least, have asked his co-

counsel before trial whether such questioning was permissible. 

3. Improper Claims About Merck’s Sponsorship Of The 
National Osteoporosis Foundation. 

In allowing Plaintiff to use certain letters regarding Merck’s contribution to the National 

Osteoporosis Foundation (the “NOF”), the Court expressly warned:  “You’re not running with 

this.”  (Tr. 1515:21.)  That, however, is precisely what Plaintiff’s counsel did during summation.  

Counsel argued that, because of a contribution by Merck to the NOF, Merck had purchased 

influence over the NOF guidelines, and then stated that “The NOF then comes out with these 

standards that Bilezikian can run around the world with, this slide, to scare people into thinking 

you need to be on Fosamax.”  (Id. at 1685:13-16.)  In making this improper, unsupported 

argument, Plaintiff’s counsel substituted inflammatory language for facts, accusing Merck and 

others of “incest[],” and “hypocrisy” and claiming that it should make one’s “blood boil.”  (Id. at 

1686:6, 1684:19, 1685:1.)  Plaintiff’s accusations, which are in essence an unsupported claim of 

bribery, were a plain effort to circumvent this Court’s ruling on punitive damages, in which the 

Court excluded any claim of punitive damages from this case because “[no] jury could 

reasonably find by clear and convincing evidence that Merck’s actions rose to the level of 

intentional misconduct.”  (Summ. J. Op. & Order at 40, Aug. 5, 2009.) 

                                                                                                                                                             
There is no way to know whether these particular jurors began researching the Fosamax cases after Plaintiff’s 
counsel made them aware that they existed.  It is however clear that the jurors were consciously put on notice of 
these other cases, and could have concluded that where there is smoke, there is fire. 
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C. To Cover Gaps In Plaintiff’s Case, Counsel Invented Evidence That 
Did Not Exist. 

In addition to relying on evidence excluded by the Court, Plaintiff’s counsel presented to 

the jury evidence that did not even exist.  During closing arguments, Plaintiff showed a slide to 

the jury containing an excerpt from an adverse event report (“AER”) along with a statement 

stating in bold letters, “Merck’s Dr. Kimmel and Dr. Goldberg Both Called It ONJ from 1999.”  

(Beausoleil Decl. Ex. 3.)  This slide is utterly false.  It misrepresented statements made by Merck 

employees after 2006, not in 1999, about an event for which most of the testimony relating to it 

was excluded by the Court.    Plaintiff misstated the facts on the key issue of Merck’s knowledge 

by seven years, misrepresented the testimony on which Plaintiff relies, and again contravened the 

Court’s evidentiary rulings.4 

The “it” referred to in Plaintiff’s slide was a 1999 report of exostosis, which did not 

reference ONJ.  The jury never heard Dr. Kimmel say a single word about this event, and 

Plaintiff’s slide was blatantly improper for that reason alone.  Plaintiff previously tried to use a 

2006 e-mail from Dr. Kimmel in the Maley trial on this topic, and the Court excluded it because 

“the 2006 email about exostosis in 1999 does not establish notice that Fosamax caused ONJ in 

1999.”  (Beausoleil Decl. Ex. 4.)  In this trial, Plaintiff did not even attempt to introduce 

evidence from Dr. Kimmel on this topic.  Instead, Plaintiff proceeded to argue the forbidden 

point to the jury with no evidence whatsoever. 

                                                 

4. In the separate proceedings the Court is conducting, Mr. Douglas’ counsel has defended his actions in this 
regard by suggesting that they were a mere slip of the tongue.  (Letter addressed to Judge John F. Keenan from 
Joyce C. London at 2 n,1, July 7, 2010, Doc. No. 260, Boles v. Merck & Co., Inc., 06-CV-9455.)  This is, of 
course, not the case, as the false representation that two separate Merck physicians called a particular event ONJ 
in 1999 appeared as part of a pre-prepared PowerPoint slide, which Merck’s counsel saw for the first time 
during closings and received at its request a week later. 

Case 1:06-cv-09455-JFK     Document 264      Filed 07/19/2010     Page 17 of 35



 

13 

When Dr. Goldberg testified about this adverse event, he provided no information about 

what Merck knew in 1999.  He only stated, based on what he knew at the time of his deposition 

in 2008, while looking at information from 1999 and 2006, that “it could be ONJ.”  (Beausoleil 

Decl. Ex. 5.)  Plaintiff presented no evidence that Dr. Goldberg had seen this report in 1999, that 

he had any opinions about it in 1999, that he thought this report could have been called ONJ 

based on information that was available in 1999, or that Dr. Goldberg “called it ONJ” at any time 

(he did not).  Rather, Dr. Goldberg’s testimony, which merely said that this report “could” have 

been ONJ, was based on knowledge obtained by Merck in 2006. 

In addition, even if there had been some testimony to support the substance of the slide, 

which there was not, the Court has ruled that individual AERs may be admitted only to show 

foreseeability – not causation.  (Tr. 919:23-920:5, 1708:5-8; July 7th Order ¶ 7.)  See Alphamed 

Pharm. Corp. v. Arriva Pharm., Inc. 432 F. Supp. 2d 1319, 1356-57 (S.D. Fla. 2006) (granting 

new trial where court permitted admission of report for only a limited purpose, but counsel in 

closing argument impermissibly drew the jury to the substance of the report and invited the jury 

to base its damage calculations upon it, and the verdict showed that the jury plainly did so).  

Plaintiff’s presentation violated this rule as well. 

As the Court is aware, whether ONJ was a foreseeable risk from Fosamax in September 

2003, prior to the first reported case of ONJ in any oral bisphosphonate user, was one of the most 

critical issues at trial.  Indeed, Plaintiff’s counsel has publicly acknowledged that this issue is a 

weak point in Plaintiff’s case.  See fn. 7, infra.  Plaintiff’s statement that “Merck’s Dr. Kimmel 

and Dr. Goldberg both called it ONJ from 1999” was a blatant, false and highly prejudicial 

attempt to fill that gap in Plaintiff’s case.  This alone merits a new trial. 
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D. Counsel Engaged In Repeated, Improper Verbal Assaults On Merck 
Witnesses During Cross Examination And In Closing. 

A new trial is also warranted in light of Plaintiff’s counsel’s “repeated . . . vituperative 

and insulting references” to Merck’s witnesses during cross-examination and closing.  See 

Draper v. Airco, Inc., 580 F.2d 91, 95 (3d Cir. 1978) (finding such insults and sarcasm to 

warrant a new trial).  Putting aside all the other misconduct set forth above, this conduct alone 

would require the Court to set aside the verdict and re-try Plaintiff’s claims.  See Koufakis v. 

Carvel, 425 F.2d 892, 901-02 (2d Cir. 1970) (granting new trial where counsel repeatedly 

likened opposing party to the mafia and suggested that defendant should respond in damage 

because he was rich, and the plaintiff poor); Fineman v. Armstrong World Indus., Inc., 980 F.2d 

171, 207, 210 (3d Cir. 1992) (affirming grant of new trial where counsel referred to facts not in 

evidence and made numerous impassioned remarks casting aspersions on the credibility of the 

witnesses such as “the nerve” of the witnesses to perjure themselves “with a straight face”).   

1. Dr. Glickman. 

Dr. Glickman was Merck’s expert witness on specific causation issues, and one of only 

three witnesses presented by Merck.  From the very beginning of Plaintiff’s cross-examination of 

Dr. Glickman (Tr. 1350:20) through closing statements, Plaintiff’s counsel mocked and ridiculed 

Dr. Glickman in the hopes of undermining the substance of his testimony.  Plaintiff’s counsel 

began with an unnecessary speech about answering yes or no to his questions (Tr. 1350:24-

1351:4), but then made an apparently concerted effort to ask no questions to which yes or no 

would have been an appropriate response.  Counsel mocked Dr. Glickman’s answers as 

“commendable,” in sarcastic tones (id. at 1356:13), mockingly referred to him twice as 

“magnanimous” (id. at 1380:7-1383:17), repeatedly engaged in unnecessary, patronizing 
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directions and commentary such as “[t]ake a breath,” “[s]low down” and “[l]isten to the 

question,” “[w]ould you like a glass of water?,” “[a]re you okay?,” and accused Dr. Glickman of 

being defensive, all before the first mention of ONJ was made.  (Id. at 1358:19, 1358:21, 

1360:18.)  The Court recognized the impropriety of this conduct on the record, noting that 

“[m]aybe [counsel is] being offensive,” ordering Mr. Douglas “to get to the core of this case,” 

(Id. at 1366), and taking an early recess to admonish Mr. Douglas that “this isn’t Law and Order” 

and to “stop the sarcasm.”  (Id. at 1394:2-7.)  The Court even had to instruct Mr. Douglas to stop 

making a “funny face” at the Court after receiving these admonishments.  (Id.)  The Court further 

admonished Plaintiff’s lead counsel (Mr. O’Brien) at the close of the day’s testimony, and off the 

record, that Mr. Douglas’ actions had been improper and unacceptable. 

During closing argument, the Court’s prior admonishments were wholly ignored, and 

counsel engaged in even more egregious misbehavior, which made clear that Mr. Douglas’ prior 

treatment of Dr. Glickman was intentional — a strategic effort to provoke Dr. Glickman through 

rudeness and then complain about his demeanor to the jury: 

So I asked him, what do you got there, because I want to find this incredible 
raging infection that you’re leading this jury to believe with your fancy flash 
cards.  What did he say?  That’s a ridiculous question.  Okay.  I’m just trying to -- 
I want to know what -- you know, like he didn’t even -- I’m not even sure he read 
the records and that’s when he got defensive.  I know we’re fooling around with it 
and I’m making fun.  But why is he so defensive?  (Tr. 1671:20-1672:2 (emphasis 
added).) 

So, I don’t know, where was I?  Talking about Dr. Glickman. He’s defensive. 
Nobody suggested you’re getting paid.  You’re the one that brought it up.  You 
know?  Shakespeare, he doth protest too much.  (Id. at 1673:1-4 (emphasis 
added).) 

Plaintiff’s counsel also inaccurately described Dr. Glickman as “reading from the board” 

and being part of a “dog and pony show,” and averred his personal belief to the jury that he 
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would “bet you dollars to doughnuts that Dr. Glickman didn’t read those medical records.”  (Id. 

at 1671:5-7; 1672:3-4 (emphasis added).)  Such ad hominem attacks are improper.5  See 

Polansky v. CAN Ins. Co., 852 F.2d 626, 628 (1st Cir. 1988) (“Courts have long recognized that 

statements of counsel’s opinions or personal beliefs have no place in a closing argument of a 

criminal or civil trial.”). 

Plaintiff’s counsel also mocked Dr. Glickman’s opinion with a vivid and graphic 

description, with hand gestures, of bugs flying out of Plaintiff’s mouth, which bore no 

resemblance to any of the testimony or issues in the case.  (Tr. 1671:16-17 (“There’s a history in 

the record of chronic infection, she’s infected in her mouth, bugs are flying out”).)  Finally, Mr. 

Douglas also questioned, without any basis, whether Dr. Glickman was being truthful in stating 

that he donated his earnings to the hospital.  (Id. 1686:7-10 (“And Dr. Glickman, finally, day two 

he remembered how many hours.  He couldn’t remember how many hours he put in and bills for 

at five hundred dollars an hour.  Says he gives it to the hospital.  I hope he does.  That’s what he 

says.”).) 

2. Dr. de Papp. 

Dr. de Papp was afforded similar ill-treatment.  In closing, Mr. Douglas referred to her as 

“this woman” and repeatedly pointed at her derisively, which was not captured on the transcript.  

Mr. Douglas made light of Dr. de Papp’s professional career with a sarcastic, sneering, and 

nonsensical attack: “But she can diagnose fractures riding the subway.  Is it the A train?  Or is it 

the number 4 train?  Is it going uptown?  Or is it going downtown?  Is it in Russia?  Do you have 

                                                 

5. This was not an isolated instance of Plaintiff’s counsel injecting his own personal views on the evidence into the 
summation.  As recognized in the Court’s July 7 Order, Plaintiff’s counsel used the words “I think” on at least 
seven occasions and repeatedly told the jury what was “the truth,” including citing Edgar Allen Poe’s short 
story “The Telltale Heart” while visibly pounding his chest and misquoting Dr. de Papp.  (July 7 Order ¶ 6; Tr. 
1668:11-1669:2.) 
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to have your coat on?  Don’t you have to take your coat off?”  (Id. 1688:21-25.)  Mr. Douglas 

misrepresented the substance of her testimony and injected his own personal opinions when he 

mockingly claimed: 

Do you see the trick?  It doesn’t matter. As I was saying, the truth is a powerful 
thing and you can’t get away from it. . . . Finally, we got a little plain English.  
The truth came out.  Somewhere in this long answer and all the testimony, the 
questions by Mr. Strain and the answers for which they prepared for, hours and 
hours, the truth — I love the truth.  You can’t run from it.  It comes out like Edgar 
Allen Poe, The Telltale Heart. Boom, boom.  (Id. at 1667:22-1668:23.) 

Mr. Douglas made his personal assault upon Dr. de Papp the focal point of his myriad 

accusations against Merck, FDA, NOF, and others. 

The transcript certainly reflects these personal and improper attacks upon Dr. de Papp, 

but it does not fully show the degree to which these attacks took place, including Mr. Douglas’ 

sneering tone, his finger pointing, and his chest pounding.  The Court, however, recognized the 

impropriety of this conduct at the time, instructing Mr. Douglas after closing that “it’s clearly 

appropriate to attack the credibility of witnesses, but you didn’t have to insult Dr. de Papp the 

way you did.”  (Tr. 1715:11-13.) 

3. Dr. Bilezikian. 

Dr. Bilezikian, who was neither cross-examined by Mr. Douglas nor present in the 

courtroom during summations, received some of the harshest treatment of all.  In a desperate and 

inappropriate attempt to discredit the longtime chair of the Department of Endocrinology at 

Columbia University, Plaintiff stated of Dr. Bilezikian in summation: 

 “This is the slide that travels the world with Dr. Bilezikian, industry 
spokesperson, industry mouthpiece.  That’s in itself is [sic] a dog-and-pony 
show.”  (Id. at 1682:21-24); 

 “Bilezikian can run around the world with, this slide, to scare people into thinking 
you need to be on Fosamax.”  (Id. at 1685:14-16); 
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 “Dr. Bilezikian says he gives [his expert fee] to charity.  I hope he does.  In his 
name.”  (Id. at 1686:3-4.); 

 “Dr. Bilezikian, the same thing, scared people into thinking everybody is at risk 
and came in and gave -- with the traffic light thing, told you there’s 300 hip 
fractures a year.  30 percent of those people will die.  Die?  Really?  Or worse.  
Worse?  What’s worse than death?  They may end up in a nursing home.  Nursing 
home, no.  A nursing home?  A nursing home.  That’s worse than death.  Where 
can I get some more of that Fosamax?”  (Id. 1690:20-1691:5.) 

With respect to all three of these Merck witnesses, the cold record only reflects a part of 

the impropriety of Mr. Douglas’ treatment of them.  As the Court found in its July 7 Order, the 

manner in which Plaintiff’s counsel disparaged Merck’s witnesses and used “sarcasm, gestures, 

imitations, mockery, singing, derogatory tones, laughing, and admittedly ‘fooling around’ and 

‘making fun’” “cannot be fully captured in the record.”  (July 7 Order ¶ 9)  This behavior alone 

merits a new trial.6  See Clanahan v. McFarland School Dist., No. CV F 05-0796, 2007 WL 

2253597, at *2-3 (E.D. Cal. Aug. 3, 2007) (granting new trial where “[t]he tone of Ms. Andelin’s 

voice and physical stance played a significant part in the Court’s ruling on defense counsel’s 

objections,” counsel “made snide remarks when questioning defense witnesses” and it was  

“[p]articularly troubling” that counsel and client “laughed aloud” during questioning by 

opposing counsel); Cadorna v. City & County of Denver, Colo., 245 F.R.D. 490, 492, 494 

(D. Colo. 2007) (noting that “[t]he cold transcript does not convey adequately the Gestalt of 

what transpired during this trial,” where “[r]epeatedly, by words, tone of voice, facial 

expressions, and body language, Mr. Brennan made manifest his most profound contempt for the 

court . . ., opposing counsel, and ultimately, the entire legal system,” “interjected inappropriate 

                                                 

6. While Mr. Douglas apparently prides himself on this mocking and sarcastic demeanor in the Courtroom (see 
Letter addressed to Judge John F. Keenan from Joyce C. London at 2 n,1, July 7, 2010, Doc. No. 260, Boles v. 
Merck & Co., Inc., 06-CV-9455), the fact that he is proud of his misbehavior does not make such conduct 
proper in a court of law.  
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— oft times mordaciously sarcastic — editorial comments into the record,” and “created and 

cultivated a courtroom milieu of contempt, exuding his hostility and enmity for the court and 

defendant”). 

E. Counsel’s Outrageous Summation Misstated The Evidence And 
Improperly Encouraged The Jury To Impose Punitive Damages. 

Plaintiff’s improper closing argument also independently mandates a new trial.  See 

Ouachita Nat’l Bank v. Tosco Corp., 686 F.2d 1291, 1295 (8th Cir. 1982) (“Improper or 

intemperate argument by counsel in summation may be grounds in itself for a new trial, where it 

tends to arouse undue passion and prejudice on the part of the jury, thereby depriving the 

opposing party of a fair trial.”); Ramos v. County of Suffolk, No. 07-cv-1250, 2010 WL 1641454, 

at *7 (E.D.N.Y. Apr. 26, 2010) (finding that argument based on inflammatory issues excluded 

from evidence warranted a new trial); Christopher v. Florida, 449 F.3d 1360, 1367 (11th Cir. 

2006) (holding that improper closing statement, raising issues excluded by the Court, “warrants, 

by itself, a new trial” because the “grant of a new trial served to protect the rights of Defendants 

and to vindicate the authority of the court” (emphasis in original)).  Counsel’s misconduct during 

closing argument was particularly prejudicial because Plaintiff’s closing argument was the last 

thing heard by the jury before its deliberations.  See Commercial Credit Bus. Loans, Inc v. 

Martin., 590 F. Supp. 328, 335 (E.D. Pa. 1984) (placing particular emphasis on misconduct 

during closing argument “[b]ecause this was the final occasion for the jury to hear from either 

the parties or their attorneys before they began their deliberations,” and so “the prejudicial 

impact of these final remarks was especially acute,” and “[t]here was no way the jury could 
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escape the feeling that counsel’s righteousness, indignation, and outrage were not those of a mere 

advocate advancing a point of view for a client”).7 

In addition to all the misconduct set forth above (including use of a false slide, mockery 

of witnesses and references to evidence previously excluded by the Court), Mr. Douglas violated 

numerous other, established Court rules, not to mention the rules of civility. 

1. Counsel’s Extraordinarily Offensive Manner And Final 
Plea For Punitive Damages. 

Very little of Plaintiff’s 90-minute closing was directed to the actual issues in this case – 

i.e., whether Shirley Boles developed ONJ as a result of her use of Fosamax and whether 

Fosamax was defectively designed as of September 30, 2003.  Instead, Plaintiff’s closing 

statement had one evident goal:  inflaming the passions of the jury.  (See, e.g., Tr. 1664:3-7, 

1674:8-10, 1678:7-11, 1683-1684, 1704:10-13, 1710-11, as cited in July 7 Order at ¶ 5.)  In 

order to set the mood for this effort, Plaintiff’s counsel left a demonstrative exhibit on the screen 

that contained the single word “HYPOCRISY” in bolded and capitalized letters.  (Tr. 1679:20-

1680:11, 1682:10, 1684:19, as cited in July 7 Order ¶ 8.)  Under this inflammatory banner, Mr. 

Douglas referenced the alleged improper sale of drugs by Merck in China (Tr. 1682:19-1683:15), 

talked about AIDS (which Plaintiff’s counsel equated to ONJ) (id. at 1710:6-9), likened the FDA 

to the response to Hurricane Katrina (id. at 1681:21-25), accused Merck of using a Columbia 

department chair as an “industry mouthpiece” (id. at 1682:21-23), referenced boiling blood (id. 

                                                 

7. Between the unsuccessful first trial and this retrial, Mr. O’Brien publicly admitted the difficulties Plaintiff’s 
counsel faced in winning the Boles case when forced to do so under the Court’s evidentiary rulings.  (Beausoleil 
Decl. Ex. 6)  (“Lead counsel Timothy O’Brien … said the [Boles and Maley] cases aren’t true bellwethers 
because they represent the earliest injuries, which all occurred before the FDA ordered a label change in 2003 
[sic]. . . . He said that because the first trial required that the jury find the plaintiff had osteonecrosis as of 
September 2003, all liability evidence after that date was excluded, including some of his strongest evidence. . . 
. ‘These juries did not see all the really culpable conduct,’ he charged ….”).  Plainly, Plaintiff’s counsel sought 
to avoid the impact of these rulings by misrepresenting the allegedly “culpable conduct” or trying to bring it 
into the case no matter what the Court had ordered. 
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at 1685:1-2), and finally made an impassioned plea that “We have this courthouse because of 

things like this where you can set it right, and you have the power to say this in your verdict, to 

say to Merck, ‘No.’”  (Id. at 1711:13-15.)  The effects of this conduct are amply shown by the 

Jury’s award of $8 million, a verdict that was based on no discernible calculation or fact and that 

exceeded Mr. Douglas’ own request by $3 million. 

Further, Plaintiff’s counsel’s tone was wholly inappropriate for a court of law.  Mr. 

Douglas repeatedly asserted that he was “fooling around” and “making fun.”  (See, e.g., id. at 

1672:1-2, as cited in July 7 Order ¶ 9.)  Mr. Douglas’ antics generated obvious laughter from the 

gallery, which had swelled in numbers for the closing with a number of unidentified visitors 

sitting directly behind the jury.  The Court recognized at the time, in expressing its outrage at 

such conduct, that “[o]f course he went off the field, he knows it.  That’s his style.  He thinks it’s 

funny.  He’s laughing.”  (Tr. 1714:7-8.)  Ultimately, the Court observed, after the verdict, that it 

had “never heard a more outrageous summation in my life than his summation yesterday.”  (Id. 

at 1756:14-1757:1.) 

If the verdict is allowed to stand notwithstanding this misconduct, justice will not have 

been served at this trial.8  See Cadorna, 245 F.R.D. at 492-93 (D. Colo. 2007) (awarding new 

trial where Court concluded that “in over nineteen years on the bench, I have seen nothing 

comparable” and that the conduct “evinced a profound disrespect for the court’s authority,” 

which was “not merely rude and inconsiderate” but “gives the jury a distorted sense of the 

court’s and counsel’s respective roles”); see also Drasner v. Thomson McKinnon Sec., Inc., 433 
                                                 

8. While the Court did give curative instructions to address certain of Plaintiff’s conduct during closing (e.g., on 
the punitive damages issue and Dr. de Papp’s quote, and during closing regarding the use of adverse event 
reports to establish causation), the Court did not, and could not, issue curative instructions regarding all of 
Plaintiff’s counsel’s inappropriate behavior, including specifically his treatment of the Court and Merck’s 
witnesses, and the myriad ways in which evidence that had been ruled inadmissible was nevertheless paraded 
before the jury.  This topic is addressed more fully at § I, infra. 
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F. Supp. 485, 489-90 (S.D.N.Y. 1977) (holding that trial was “prejudicially marred” where 

plaintiff securities investors referred to investments at issue as “fixed,” analogous to “a fixed 

football pool,” or a “fixed race track,” and “counsel’s summation clearly sought to arouse undue 

passion and prejudice and exceeded the bounds of propriety”). 

2. Improper Efforts To Introduce Marketing And 
Marketing Related Issues. 

In ruling on Merck’s motions in limine, the Court held that “marketing materials are not 

relevant absent a showing that the prescribing physician was exposed to them.” (Boles I MIL 

Hearing Tr. at 494:15-17, July 29, 2009.)  Unable to introduce marketing materials at trial, 

Plaintiff’s counsel resorted to fantasy, asking the jury to imagine discussions in China between 

Dr. Bilezikian and the marketing department at Merck, and concocting an imaginary Fosamax 

jingle that Merck might have used as part of these hypothetical marketing efforts: 

Fosamax, Fosamax every day.  Take one every day and keep your brittle bones 
away.  (Tr. 1683:10-12). 

Furthering Plaintiff’s counsel’s continued efforts to obtain the equivalent of punitive 

damages, Mr. Douglas surmised that Merck’s motivation was to “sell more pills” (Tr. 1663:20, 

1664:1, 1674:10, 1675:22-23, 1678:8, 1683:13-15), and claimed that Merck “fund[s]” 

organizations like the National Osteoporosis Foundation “to say, at 1.5 to 2.5 these people need 

treatment.”  (Id. 1683:15-16).  This conduct too poisoned the jury, necessitating a new trial.  

Counsel could not invite the jury to speculate on an imaginary marketing program, where actual 

marketing evidence had been ruled irrelevant. 

3. Improper Efforts To Present A Failure To Warn Claim. 

Plaintiff’s counsel also impermissibly used his closing argument to revive Plaintiff’s 

dismissed failure-to-warn claims, arguing that Merck had withheld from the medical community 
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information regarding ONJ:  “She had a history of dental problems.  She went on Fosamax.  

They knew it 2004.  While Dr. Elwell was scratching his head, why won’t she respond to 

therapy?”  (Id. at 1704:19-22.)  Despite the Court’s careful instructions, this misconduct too 

undoubtedly affected the jury, further meriting a new trial. 

4. Numerous Other Misrepresentations. 

Finally, Plaintiff’s counsel misrepresented the factual record in other ways during closing 

argument.  For example, Mr. Douglas incorrectly asserted that the Mucci review somehow 

postdated the approvals:  “This is crazy talk, Dr. Mucci, who realized after approval that it 

doesn’t work.”  (Id. at 1692:20-22.)  “This is what Mucci discovered later on when you break it 

down.  Holy Moly.  Now it’s too late.  It’s on the market.  Approval.  They have no power.”  (Id. 

at 1697:18-20.)  The Mucci review is dated September 1998, and Mucci was reviewing the FIT 

II data, which was first approved by the FDA in the label in November 1999 — 14 months after 

this.  (July 7 Order ¶ 2.) 

Mr. Douglas also claimed that Merck employee Dr. Baran testified that he prescribes 

Fosamax only for BMD scores of -2.5 and worse.  (Tr. 1700:10-20.)  Dr. Baran presented no 

such testimony.  To the contrary, he testified by deposition that he begins bisphosphonate 

treatment at around -2.0.   (Beausoleil Decl., Ex. 7.)  Dr. Baran went on to say that he would 

prescribe at an even better BMD if a patient had risk factors.  (Id.) 

Plaintiff’s closing argument, based on mischaracterizations and evidence not in the 

record, by itself mandates a new trial, so that a jury can fairly weigh the actual evidence and 

determine whether Plaintiff’s claims against Merck have merit.  See Christopher, 449 F.3d at 

1367. 
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II. THE EXCESSIVE JURY VERDICT PROVIDES STRONG EVIDENCE THAT A 
NEW TRIAL IS REQUIRED. 

A. The Jury Award Was Plainly Based Upon Passion And Prejudice 
Against Merck, And Not Upon Any Evidence. 

Courts repeatedly have found that “a grossly excessive award may warrant a finding that 

the jury’s verdict was swayed by passion and prejudice . . . thus necessitating a new trial.”  

Simon v. Shearson Lehman Bros., Inc., 895 F.2d 1304, 1310-11 (11th Cir. 1990); see Garcia v. 

Sam Tanksley Trucking, Inc., 708 F.2d 519, 522-23 (10th Cir. 1983) (a “large or excessive 

verdict” is “an indication itself of prejudice”).  This is — without question — such a case.  The 

jury’s $8 million award was 60 percent higher than the $5 million requested by Plaintiff’s 

counsel during closing argument (Tr. 1711:24), and 700% higher than the $1 million requested 

only nine months prior in the first Boles trial, where Plaintiff had offered some actual, tangible 

proof of her monetary damages.  (Boles I Tr. 2534:1-4.) 

Plaintiff presented no evidence to justify the jury’s verdict in any amount, let alone a 

clearly excessive $8 million.  Plaintiff consciously chose not to present any evidence of actual 

quantifiable damages which she contends resulted from her Fosamax use, such as evidence of 

medical costs actually incurred or costs associated with a potential resectioning surgery.9  

Instead, Plaintiff’s counsel adopted a strategy of suggesting in opening statements that Plaintiff’s 

injury would kill her, viciously attacking Merck’s conduct in a sub rosa effort to obtain 

                                                 

9. In the first Boles trial, Plaintiff introduced evidence of her actual medical expenses and made a specific motion 
in limine for exclusion of collateral source payments regarding these expenses.  In this trial, the Court 
specifically asked Plaintiff’s counsel whether he was going to offer evidence of medical expenses, and counsel 
made it plain that he did not intend to do so: 

THE COURT:  It’s not my purpose to tell the lawyers how to try the case or to usurp their functions, but as 
some point you’ll have to put in medical expenses, don’t you? 

MR. O’BRIEN:  We are not going to present the medical expenses. 

(Tr. 1019:2-6.)   
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disallowed punitive damages, presenting an otherwise inflammatory closing — and leaving the 

numbers to the jury’s imagination.   

The strategy worked.  With no quantifiable evidence upon which to base a damages 

award, the jury was free to consider the numerous inappropriate claims presented on behalf of 

the Plaintiff, including the suggestion that she might die whether she had jaw surgery or not, 

along with the improper plea to send Merck a message.  As other courts have recognized, such 

conduct – followed by such a result – mandates a new trial.  See Sharkey v. Penn Cen.l Transp. 

Co., 493 F.2d 685, 689 (2d Cir. 1974) (reversing judgment and ordering a new trial because “[i]t 

is apparent that the verdict here was unconscionable and reflected a prejudice against the carrier, 

exacerbated by an intemperate summation, which resulted in a punitive verdict,” and where the 

jury awarded $125,000 in damages and “Plaintiff suffered no broken bones or permanent 

physical disability”); Christopher v. Florida, 449 F.3d 1360, 1368 (11th Cir. 2006) (finding jury 

award “manifestly excessive and swayed by passion” where the award for future expenses was 

“40% higher than the highest number testified to by Plaintiff’s sole witness on the subject” and 

“[t]he gross excessiveness of these awards casts doubt on the validity of the entire verdict, 

including liability and the $4 million in non-economic damages”).10 

B. Given The Extensive Misconduct By Plaintiff’s Counsel And The 
Excessive Verdict, The Court’s Remedial Instructions Did Not 
Prevent Prejudice To Merck. 

The Court attempted to address some of the improper statements/conduct made by 

Plaintiff’s counsel during closing with curative instructions advising the jury not to punish or 

                                                 

10. The speed of the jury’s deliberations provides another indication that the jury’s decision was swayed by 
passion, rather than evidence.  In Cadorna, the court found that a three-hour deliberation, after a seven-and-a-
half day trial, indicated that counsel’s improper tactics had infected the verdict.  245 F.R.D. at 496.  Here, after 
a three-week trial involving complex and difficult issues, the jury returned an obviously excessive verdict, and 
one contrary to the weight of the evidence, less than two-and-a-half hours (excluding lunch) after getting the 
case, and less than two hours after receiving well in excess of 1,500 pages of exhibits. 
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send a message to Merck (Tr. 1739:1-5), and explaining how to interpret adverse event reports 

(Id. at 1756:3-5).  The Court also read into the record the full text of Dr. de Papp’s answer, 

which Plaintiff’s counsel misrepresented during his “Telltale Heart” theatrics.  (Id. at 1722:5-23.)  

However, these instructions did not and could not cure the overall impact of counsel’s repeated 

improper statements and conduct.11  As other courts have recognized, “cautionary instructions 

are effective only up to a certain point. . . . [A]fter repeated exposure of a jury to prejudicial 

information, . . . cautionary instructions will have little, if any, effect in eliminating the 

prejudicial harm.”  See O’Rear v. Fruehauf Corp., 554 F.2d 1304, 1309 (5th Cir. 1977).  Or, to 

put it more bluntly, “you can throw a skunk into the jury box and instruct the jurors not to smell 

it, but it doesn’t do any good.”  Id.; see also Cadorna, 245 F.R.D. at 492-93 (“Although I issued 

curative instructions on numerous occasions, I have no confidence that my admonitions were 

sufficient to ameliorate the prejudicial impact of such a thoroughgoing and pertinacious 

campaign.”); Hopson., 190 F.R.D. at 122 (S.D.N.Y. 1999) (finding that “the numerous 

misstatements of fact and law and repeated acts of misconduct by defense counsel were not ‘de 

minimis in the context of the entire trial,’ and in the ‘totality of the circumstances’ the Court’s 

curative instructions did not suffice to remove the taint of prejudice”); Grant, 2009 WL813470 at 

5 (holding that “even curative instructions were plainly, ‘not sufficient to remove the probability 

of prejudice’” that counsel’s comments caused); see also United States v. Stahl, 616 F.2d 30, 32-

33 (2d Cir. 1980) (reversing criminal conviction, and finding that curative instructions were not 

sufficient to eliminate the taint, where the prosecutor’s trial strategy “included a persistent appeal 

to class prejudice,” including claims that defendant’s “life is geared to make money”).   

                                                 

11. Indeed, such attempts often carry the risk of attracting further attention to the very issues that the jury is 
supposed to ignore. 
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The Court’s efforts to minimize the prejudice of Plaintiff’s counsel’s misconduct could 

not remove the “smell” from the jury box, as the verdict demonstrates.  The only cure is a new 

trial before a jury that has not been tainted by counsel’s improper behavior. 

III. THE EVIDENCE DOES NOT SUPPORT THE VERDICT. 

Finally, even setting aside Plaintiff’s counsel’s pervasive misconduct, Merck is entitled to 

a new trial because the verdict was against the great weight of the evidence.12 

In order to prevail on either one of her design defect claims, Plaintiff was required to 

prove that, at the time of her asserted injury, Fosamax was “unreasonably dangerous” in that the 

foreseeable risk of ONJ outweighed the benefits of Fosamax.  In re Fosamax Prods. Liab. Litig., 

No. 06-md-1789, 2010 WL 1257299, at *6 (S.D.N.Y. Mar. 26, 2010).  Plaintiff did not satisfy 

this burden because:   (1) the undisputed evidence shows that Fosamax’s risks do not outweigh 

its benefits, and (2) there was no evidence, beyond pure speculation, that ONJ was a foreseeable 

risk arising from Fosamax use prior to October 2003. 

The undisputed evidence showed that there are more than 2 million osteoporotic fractures 

every year in the United States, including 300,000 hip fractures.  (Tr. 1451:17-25.)  Between 25 

and 30 percent of those who suffer a hip fracture die within one year.  (Id. at 1452:1-6.)  More 

than half of those who suffer from osteoporotic fractures have a T-score above -2.5.  (Id. at 

1087:9-15, 1454:4-11.) 

                                                 

12. Unlike judgment as a matter of law, “is free to weigh the evidence [itself], and need not view it in the light most 
favorable to the verdict winner.”  DLC Management Corp.,163 F.3d at 134.  In weighing the evidence, the trial 
court may “make its own determinations about the credibility of competing expert witnesses.”  Martin v. 
Moscowitz, No. 06-cv-4624, 2008 WL 895826, at *3 (2d Cir. Apr. 2, 2008).  A trial court “should be most 
inclined” to grant a new trial where the jury’s verdict was “based entirely or primarily on witness credibility, 
where one conflicting account is so inherently implausible as to tax credulity, or there is independent evidence 
in the trial record clearly demonstrating that to believe one party’s witnesses over the other’s would lead to a 
miscarriage of justice.”  Ricciuti v. New York City Transit Authority, 70 F. Supp. 2d 300, 308 (S.D.N.Y. 1999). 
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The undisputed evidence also demonstrated that the FDA and the scientific community 

consider Fosamax to be a safe and effective medication for the treatment and prevention of 

osteoporosis, including for women with T-scores between -2.0 and -2.5.  For example: 

 In 1995 the FDA, on the unanimous recommendation of an independent advisory 
committee, approved Fosamax for the treatment of osteoporosis.  (Tr. 783:13-
784:2; Beausoleil Decl. Ex. 8.) 

 In 1995, the FDA recommended to Merck that the label for Fosamax include 
language defining osteoporosis as a T-score of -2.0.  (Beausoleil Decl. Ex. 9.) 

 In 1997, the FDA, again on the unanimous recommendation of an independent 
advisory committee, approved Fosamax for the prevention of osteoporosis for 
women with low bone mass.  (Tr. 784:9-19; Beausoleil Decl. Ex. 10). 

 In December 1998 (three months after the unsigned “Mucci analysis”), Dr. 
Cummings and colleagues published the results of Merck’s four-year Fracture 
Intervention Trial (FIT II) in the Journal of the American Medical Association 
(“JAMA”) – which Dr. Furberg described as “the leading medical journal in the 
world.”  (Tr. 736:2-3, Beausoleil Decl. Ex. 11 at 2082).  The article concluded 
that “4 years of treatment with alendronate safely increases bone density and 
decreases the risk of radiographic vertebral fractures among women with low 
BMD” and that treatment with alendronate “reduces the risk of clinical fractures 
among women with osteoporosis but not among those with hip or spine T scores 
of -2.0 or more.” 

 In November 1999 (over one year after the unsigned “Mucci analysis” and nearly 
one year after the publication of the Cummings article in JAMA), the FDA 
approved Merck’s supplemental new drug application to add the fracture 
reduction efficacy data from the FIT II trial to the Fosamax label.  (Beausoleil 
Decl. Ex. 12.)  This included adding a table to the Fosamax label noting that in 
patients with a neck BMD of -2.0 Fosamax demonstrated a 22% relative reduction 
in fracture risk for “any clinical (symptomatic) fracture” and a 48% relative 
reduction in fracture risk for “vertebral fractures (diagnosed by X-ray).”  
(Beausoleil Decl. Ex. 13 at 7.) 

 In 2005, Dr. Quandt and colleagues published an article in the Mayo Clinic 
Proceedings concluding that “alendronate therapy is a valid consideration for 
postmenopausal women with T-scores between -1.6 and -2.5 at the femoral neck 
to prevent subsequent vertebral fractures.”  (Beausoleil Decl. Ex. 14 at 348.) 
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In response to this overwhelming evidence of Fosamax’s benefits, Plaintiff offered 

nothing more than the testimony of Dr. Furberg.  In contrast to the opinions of his colleague who 

has published in the field, Dr. Sara Quandt, Dr. Furberg has never subjected his opinions to 

scientific peer-review (Tr. 775:3-776:2). 

The undisputed evidence also demonstrated that prior to October 2003, nobody in the 

scientific community believed that Fosamax presented a risk of ONJ.  To the contrary: 

 17,000 people used the medicine in clinical trials and none were reported to 
develop exposed dead bone in their jaws (Tr. 1144:22 - 1145:5); 

 Millions of women took the medicine between 1995 and October 2003, yet there 
was not one confirmed report of exposed dead bone in the jaw (id. at 988:10-
989:17); and 

 Dr. Marx admitted that in September 2003 there was no scientific literature even 
suggesting that Fosamax could cause ONJ (id. at 223:13-17). 

In response to this overwhelming evidence that Fosamax did not present a foreseeable 

risk of ONJ before 2003, Plaintiff offered no expert testimony to establish foreseeability.  

Instead, all she offered were a handful of non-ONJ adverse event reports and two rat studies (one 

of which did not even involve Fosamax), with no qualified expert to explain their supposed 

significance.  (Def.’s Mem. Supp. Mot. for Judgment as a Matter of Law Pursuant to 

Fed.R.Civ.P. 50(b) at 5.)   

The overwhelming weight of the evidence established that Fosamax provides significant 

benefits to its indicated patient populations, including patients with T-scores between -2.0 and -

2.5, and Plaintiff offered no evidence that Fosamax presented a foreseeable risk of ONJ before 

October 2003.  Even putting aside Plaintiff’s counsel’s improper, prejudicial conduct, Merck is 

entitled to a new trial. 
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CONCLUSION 

For all of the above reasons, the verdict should be vacated and a new trial should be 

ordered 

DATED: New York, New York 
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